
 

  

  
 

U.S. DEPARTMENT OF HOUSING AND URBAN DEVELOPMENT 

WASHINGTON, DC  20410-0500 

 

 
www.hud.gov                espanol.hud.gov 

April 4, 2016 

 

Office of General Counsel Guidance on 

Application of Fair Housing Act Standards to the Use of Criminal Records by 

Providers of Housing and Real Estate-Related Transactions 

 

I. Introduction 

 

 The Fair Housing Act (or Act) prohibits discrimination in the sale, rental, or financing of 

dwellings and in other housing-related activities on the basis of race, color, religion, sex, 

disability, familial status or national origin.
1
  HUD’s Office of General Counsel issues this 

guidance concerning how the Fair Housing Act applies to the use of criminal history by 

providers or operators of housing and real-estate related transactions.  Specifically, this guidance 

addresses how the discriminatory effects and disparate treatment methods of proof apply in Fair 

Housing Act cases in which a housing provider justifies an adverse housing action – such as a 

refusal to rent or renew a lease – based on an individual’s criminal history. 

 

II. Background 

 

 As many as 100 million U.S. adults – or nearly one-third of the population – have a 

criminal record of some sort.
2
  The United States prison population of 2.2 million adults is by far 

the largest in the world.
3
  As of 2012, the United States accounted for only about five percent of 

the world’s population, yet almost one quarter of the world’s prisoners were held in American 

prisons.
4
  Since 2004, an average of over 650,000 individuals have been released annually from 

federal and state prisons,
5
 and over 95 percent of current inmates will be released at some point.

6
  

When individuals are released from prisons and jails, their ability to access safe, secure and 

affordable housing is critical to their successful reentry to society.
7
  Yet many formerly 

incarcerated individuals, as well as individuals who were convicted but not incarcerated, encounter 

significant barriers to securing housing, including public and other federally-subsidized housing, 

                                                      
1
 42 U.S.C. § 3601 et seq. 

2
 Bureau of Justice Statistics, U.S. Dep’t of Justice, Survey of State Criminal History Information Systems, 2012, 3 

(Jan. 2014), available at https://www.ncjrs.gov/pdffiles1/bjs/grants/244563.pdf. 
3
 Nat’l Acad. Sci., Nat’l Res. Couns., The Growth of Incarceration in the United States: Exploring Causes and 

Consequences 2 (Jeremy Travis, et al. eds., 2014), available at: http://www.nap.edu/catalog/18613/the-growth-of-

incarceration-in-the-united-states-exploring-causes.   
4
 Id. 

5
 E. Ann Carson, Bureau of Justice Statistics, U.S. Dep’t of Justice, Prisoners in 2014 (Sept. 2015) at 29, appendix 

tbls. 1 and 2, available at http://www.bjs.gov/index.cfm?ty=pbdetail&iid=5387. 
6
 Bureau of Justice Statistics, U.S. Dep’t of Justice, Reentry Trends in the United States, available at 

http://www.bjs.gov/content/pub/pdf/reentry.pdf.  
7
 See, e.g., S. Metraux, et al. “Incarceration and Homelessness,” in Toward Understanding Homelessness: The 2007 

National Symposium on Homelessness Research, #9 (D. Dennis, et al. eds., 2007), available at: 

https://www.huduser.gov/portal//publications/pdf/p9.pdf (explaining “how the increasing numbers of people leaving 

carceral institutions face an increased risk for homelessness and, conversely, how persons experiencing 

homelessness are vulnerable to incarceration.”).  

http://www.hud.gov/
https://www.ncjrs.gov/pdffiles1/bjs/grants/244563.pdf
http://www.nap.edu/catalog/18613/the-growth-of-incarceration-in-the-united-states-exploring-causes
http://www.nap.edu/catalog/18613/the-growth-of-incarceration-in-the-united-states-exploring-causes
http://www.bjs.gov/index.cfm?ty=pbdetail&iid=5387
http://www.bjs.gov/content/pub/pdf/reentry.pdf
https://www.huduser.gov/portal/publications/pdf/p9.pdf
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because of their criminal history.  In some cases, even individuals who were arrested but not 

convicted face difficulty in securing housing based on their prior arrest.   

 

 Across the United States, African Americans and Hispanics are arrested, convicted and 

incarcerated at rates disproportionate to their share of the general population.
8
  Consequently, 

criminal records-based barriers to housing are likely to have a disproportionate impact on minority 

home seekers.  While having a criminal record is not a protected characteristic under the Fair 

Housing Act, criminal history-based restrictions on housing opportunities violate the Act if, 

without justification, their burden falls more often on renters or other housing market participants 

of one race or national origin over another (i.e., discriminatory effects liability).
9
  Additionally, 

intentional discrimination in violation of the Act occurs if a housing provider treats individuals 

with comparable criminal history differently because of their race, national origin or other 

protected characteristic (i.e., disparate treatment liability).   

 

III. Discriminatory Effects Liability and Use of Criminal History to Make Housing 

Decisions 

 

 A housing provider violates the Fair Housing Act when the provider’s policy or practice 

has an unjustified discriminatory effect, even when the provider had no intent to discriminate.
10

  

Under this standard, a facially-neutral policy or practice that has a discriminatory effect violates 

the Act if it is not supported by a legally sufficient justification.  Thus, where a policy or practice 

that restricts access to housing on the basis of criminal history has a disparate impact on 

individuals of a particular race, national origin, or other protected class, such policy or practice is 

unlawful under the Fair Housing Act if it is not necessary to serve a substantial, legitimate, 

nondiscriminatory interest of the housing provider, or if such interest could be served by another 

practice that has a less discriminatory effect.
11

  Discriminatory effects liability is assessed under 

a three-step burden-shifting standard requiring a fact-specific analysis.
12

 

 

 The following sections discuss the three steps used to analyze claims that a housing 

provider’s use of criminal history to deny housing opportunities results in a discriminatory effect 

in violation of the Act.  As explained in Section IV, below, a different analytical framework is 

used to evaluate claims of intentional discrimination.  

 

 

 

                                                      
8
 See infra nn. 16-20 and accompanying text.  

9
 The Fair Housing Act prohibits discrimination based on race, color, religion, sex, disability, familial status, and 

national origin.  This memorandum focuses on race and national origin discrimination, although criminal history 

policies may result in discrimination against other protected classes. 
10

 24 C.F.R. § 100.500; accord Texas Dep’t of Hous. & Cmty. Affairs v. Inclusive Cmtys. Project, Inc., ___ U.S. ___, 

135 S. Ct. 2507 (2015).  
11

 24 C.F.R. § 100.500; see also Inclusive Cmtys. Project, 135 S. Ct. at 2514-15 (summarizing HUD’s 

Discriminatory Effects Standard in 24 C.F.R. § 100.500); id. at 2523 (explaining that housing providers may 

maintain a policy that causes a disparate impact “if they can prove [the policy] is necessary to achieve a valid 

interest.”).  
12

 See 24 C.F.R. § 100.500.  
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A. Evaluating Whether the Criminal History Policy or Practice Has a Discriminatory Effect 

 

 In the first step of the analysis, a plaintiff (or HUD in an administrative adjudication) 

must prove that the criminal history policy has a discriminatory effect, that is, that the policy 

results in a disparate impact on a group of persons because of their race or national origin.
13

  This 

burden is satisfied by presenting evidence proving that the challenged practice actually or 

predictably results in a disparate impact. 

 

 Whether national or local statistical evidence should be used to evaluate a discriminatory 

effects claim at the first step of the analysis depends on the nature of the claim alleged and the 

facts of that case.   While state or local statistics should be presented where available and 

appropriate based on a housing provider’s market area or other facts particular to a given case, 

national statistics on racial and ethnic disparities in the criminal justice system may be used 

where, for example, state or local statistics are not readily available and there is no reason to 

believe they would differ markedly from the national statistics.
14

  

 

National statistics provide grounds for HUD to investigate complaints challenging 

criminal history policies.
15

  Nationally, racial and ethnic minorities face disproportionately high 

rates of arrest and incarceration.  For example, in 2013, African Americans were arrested at a 

rate more than double their proportion of the general population.
16

  Moreover, in 2014, African 

Americans comprised approximately 36 percent of the total prison population in the United 

States, but only about 12 percent of the country’s total population.
17

  In other words, African 

Americans were incarcerated at a rate nearly three times their proportion of the general 

population.  Hispanics were similarly incarcerated at a rate disproportionate to their share of the 

                                                      
13

 24 C.F.R. § 100.500(c)(1); accord Inclusive Cmtys. Project, 135 S. Ct. at 2522-23.  A discriminatory effect can 

also be proven with evidence that the policy or practice creates, increases, reinforces, or perpetuates segregated 

housing patterns.  See 24 C.F.R. § 100.500(a).  This guidance addresses only the method for analyzing disparate 

impact claims, which in HUD’s experience are more commonly asserted in this context. 
14

 Compare Dothard v. Rawlinson, 433 U.S. 321, 330 (1977) (“[R]eliance on general population demographic data 

was not misplaced where there was no reason to suppose that physical height and weight characteristics of Alabama 

men and women differ markedly from those of the national population.”) with Mountain Side Mobile Estates P’ship 

v. Sec’y of Hous. & Urban Dev., 56 F.3d 1243, 1253 (10th Cir. 1995) (“In some cases national statistics may be the 

appropriate comparable population.  However, those cases are the rare exception and this case is not such an 

exception.”) (citation omitted). 
15

 Cf. El v. SEPTA, 418 F. Supp. 2d 659, 668-69 (E.D. Pa. 2005) (finding that plaintiff proved prima facie case of 

disparate impact under Title VII based on national data from the U.S. Bureau of Justice Statistics and the Statistical 

Abstract of the U.S., which showed that non-Whites were substantially more likely than Whites to have a 

conviction), aff’d on other grounds, 479 F.2d 232 (3d Cir. 2007).  
16

 See FBI Criminal Justice Information Services Division, Crime in the United States, 2013, tbl.43A, available at 

https://www.fbi.gov/about-us/cjis/ucr/crime-in-the-u.s/2013/crime-in-the-u.s.-2013/tables/table-43 (Fall 2014) 

(reporting that African Americans comprised 28.3% of all arrestees in 2013); U.S. Census Bureau, Monthly 

Postcensal Resident Population by Single Year of Age, Sex, Race and Hispanic Origin: July 1, 2013 to December 1, 

2013, available at http://www.census.gov/popest/data/national/asrh/2014/2014-nat-res.html (reporting data showing 

that individuals identifying as African American or Black alone made up only 12.4% of the total U.S. population at 

2013 year-end).  
17

 See E. Ann Carson, Bureau of Justice Statistics, U.S. Dep’t of Justice, Prisoners in 2014 (Sept. 2015) at tbl. 10, 

available at http://www.bjs.gov/index.cfm?ty=pbdetail&iid=5387; and U.S. Census Bureau, Monthly Postcensal 

Resident Population by Single Year of Age, Sex, Race and Hispanic Origin: July 1, 2014 to December 1, 2014, 

available at http://www.census.gov/popest/data/national/asrh/2014/2014-nat-res.html.  

https://www.fbi.gov/about-us/cjis/ucr/crime-in-the-u.s/2013/crime-in-the-u.s.-2013/tables/table-43
http://www.census.gov/popest/data/national/asrh/2014/2014-nat-res.html
http://www.bjs.gov/index.cfm?ty=pbdetail&iid=5387
http://www.census.gov/popest/data/national/asrh/2014/2014-nat-res.html
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general population, with Hispanic individuals comprising approximately 22 percent of the prison 

population, but only about 17 percent of the total U.S. population.
18

  In contrast, non-Hispanic 

Whites comprised approximately 62 percent of the total U.S. population but only about 34 

percent of the prison population in 2014.
19

  Across all age groups, the imprisonment rates for 

African American males is almost six times greater than for White males, and for Hispanic 

males, it is over twice that for non-Hispanic White males.
20

 

 

 Additional evidence, such as applicant data, tenant files, census demographic data and 

localized criminal justice data, may be relevant in determining whether local statistics are 

consistent with national statistics and whether there is reasonable cause to believe that the 

challenged policy or practice causes a disparate impact.  Whether in the context of an 

investigation or administrative enforcement action by HUD or private litigation, a housing 

provider may offer evidence to refute the claim that its policy or practice causes a disparate 

impact on one or more protected classes.   

 

Regardless of the data used, determining whether a policy or practice results in a disparate 

impact is ultimately a fact-specific and case-specific inquiry. 

 

B. Evaluating Whether the Challenged Policy or Practice is Necessary to Achieve a 

Substantial, Legitimate, Nondiscriminatory Interest 

 

 In the second step of the discriminatory effects analysis, the burden shifts to the housing 

provider to prove that the challenged policy or practice is justified – that is, that it is necessary to 

achieve a substantial, legitimate, nondiscriminatory interest of the provider.
21

  The interest 

proffered by the housing provider may not be hypothetical or speculative, meaning the housing 

provider must be able to provide evidence proving both that the housing provider has a 

substantial, legitimate, nondiscriminatory interest supporting the challenged policy and that the 

challenged policy actually achieves that interest.
22

 

 

 Although the specific interest(s) that underlie a criminal history policy or practice will no 

doubt vary from case to case, some landlords and property managers have asserted the protection 

of other residents and their property as the reason for such policies or practices.
23

  Ensuring 

                                                      
18

 See id. 
19

 See id. 
20

 E. Ann Carson, Bureau of Justice Statistics, U.S. Dep’t of Justice, Prisoners in 2014 (Sept. 2015) at table 10, 

available at http://www.bjs.gov/index.cfm?ty=pbdetail&iid=5387.  
21

 24 C.F.R. § 100.500(c)(2); see also Inclusive Cmtys. Project, 135 S. Ct. at 2523.  
22

 See 24 C.F.R. § 100.500(b)(2); see also 78 Fed. Reg. 11460, 11471 (Feb. 15, 2013).  
23

 See, e.g., Answer to Amended Complaint at 58, The Fortune Society, Inc. v. Sandcastle Towers Hsg. Dev. Fund 

Corp., No. 1:14-CV-6410 (E.D.N.Y. May 21, 2015), ECF No. 37 (“The use of criminal records searches as part of 

the overall tenant screening process used at Sand Castle serves valid business and security functions of protecting 

tenants and the property from former convicted criminals.”); Evans v. UDR, Inc., 644 F.Supp.2d 675, 683 (E.D.N.C. 

2009) (noting, based on affidavit of property owner, that “[t]he policy [against renting to individuals with criminal 

histories is] based primarily on the concern that individuals with criminal histories are more likely than others to 

commit crimes on the property than those without such backgrounds … [and] is thus based [on] concerns for the 

safety of other residents of the apartment complex and their property."); see also J. Helfgott, Ex-Offender Needs 

Versus Community Opportunity in Seattle, Washington, 61 Fed. Probation 12, 20 (1997) (finding in a survey of 196 

 

http://www.bjs.gov/index.cfm?ty=pbdetail&iid=5387
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resident safety and protecting property are often considered to be among the fundamental 

responsibilities of a housing provider, and courts may consider such interests to be both 

substantial and legitimate, assuming they are the actual reasons for the policy or practice.
24

  A 

housing provider must, however, be able to prove through reliable evidence that its policy or 

practice of making housing decisions based on criminal history actually assists in protecting 

resident safety and/or property.  Bald assertions based on generalizations or stereotypes that any 

individual with an arrest or conviction record poses a greater risk than any individual without 

such a record are not sufficient to satisfy this burden.
 
 

   

1. Exclusions Because of Prior Arrest 

 

 A housing provider with a policy or practice of excluding individuals because of one or 

more prior arrests (without any conviction) cannot satisfy its burden of showing that such policy 

or practice is necessary to achieve a substantial, legitimate, nondiscriminatory interest.
 25

  As the 

Supreme Court has recognized, “[t]he mere fact that a man has been arrested has very little, if 

any, probative value in showing that he has engaged in any misconduct.  An arrest shows nothing 

more than that someone probably suspected the person apprehended of an offense.”
26

  Because 

arrest records do not constitute proof of past unlawful conduct and are often incomplete (e.g., by 

failing to indicate whether the individual was prosecuted, convicted, or acquitted),
 27

 the fact of 

an arrest is not a reliable basis upon which to assess the potential risk to resident safety or 

property posed by a particular individual.  For that reason, a housing provider who denies 

housing to persons on the basis of arrests not resulting in conviction cannot prove that the 

exclusion actually assists in protecting resident safety and/or property.   

 

                                                                                                                                                                           
landlords in Seattle that of the 43% of landlords that said they were inclined to reject applicants with a criminal 

history, the primary reason for their inclination was protection and safety of community).  
24

 As explained in HUD’s 2013 Discriminatory Effects Final Rule, a “substantial” interest is a core interest of the 

organization that has a direct relationship to the function of that organization.  The requirement that an interest be 

“legitimate” means that a housing provider’s justification must be genuine and not false or fabricated.  See 78 Fed. 

Reg. at 11470; see also Charleston Hous. Auth. v. U.S. Dep’t of Agric., 419 F.3d 729, 742 (8th Cir. 2005) 

(recognizing that, “in the abstract, a reduction in the concentration of low income housing is a legitimate goal,” but 

concluding “that the Housing Authority had not shown a need for deconcentration in this instance, and in fact, had 

falsely represented the density [of low income housing] at the location in question in an attempt to do so”).  
25

 HUD recently clarified that arrest records may not be the basis for denying admission, terminating assistance, or 

evicting tenants from public and other federally-assisted housing.  See Guidance for Public Housing Agencies 

(PHAs) and Owners of Federally-Assisted Housing on Excluding the Use of Arrest Records in Housing Decisions, 

HUD PIH Notice 2015-19, (November 2, 2015), available at: 

http://portal.hud.gov/hudportal/documents/huddoc?id=PIH2015-19.pdf.      
26

 Schware v. Bd of Bar Examiners, 353 U.S. 232, 241 (1957); see also United States v. Berry, 553 F.3d 273, 282 

(3d Cir. 2009) (“[A] bare arrest record – without more – does not justify an assumption that a defendant has 

committed other crimes and it therefore cannot support increasing his/her sentence in the absence of adequate proof 

of criminal activity.”); United States v. Zapete-Garcia, 447 F.3d 57, 60 (1st Cir. 2006) (“[A] mere arrest, especially 

a lone arrest, is not evidence that the person arrested actually committed any criminal conduct.”). 
27

 See, e.g., U.S. Dep’t of Justice, The Attorney General’s Report on Criminal History Background Checks at 3, 17 

(June 2006), available at http://www.bjs.gov/content/pub/pdf/ag_bgchecks_report.pdf (reporting that the FBI’s 

Interstate Identification Index system, which is the national system designed to provide automated criminal history 

record information and “the most comprehensive single source of criminal history information in the United States,” 

is “still missing final disposition information for approximately 50 percent of its records”). 

http://portal.hud.gov/hudportal/documents/huddoc?id=PIH2015-19.pdf
http://www.bjs.gov/content/pub/pdf/ag_bgchecks_report.pdf
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 Analogously, in the employment context, the Equal Employment Opportunity 

Commission has explained that barring applicants from employment on the basis of arrests not 

resulting in conviction is not consistent with business necessity under Title VII because the fact 

of an arrest does not establish that criminal conduct occurred.
28

    

 

2. Exclusions Because of Prior Conviction 

 

 In most instances, a record of conviction (as opposed to an arrest) will serve as sufficient 

evidence to prove that an individual engaged in criminal conduct.
29

  But housing providers that 

apply a policy or practice that excludes persons with prior convictions must still be able to prove 

that such policy or practice is necessary to achieve a substantial, legitimate, nondiscriminatory 

interest.  A housing provider that imposes a blanket prohibition on any person with any 

conviction record – no matter when the conviction occurred, what the underlying conduct 

entailed, or what the convicted person has done since then – will be unable to meet this burden.  

One federal court of appeals held that such a blanket ban violated Title VII, stating that it “could 

not conceive of any business necessity that would automatically place every individual convicted 

of any offense, except a minor traffic offense, in the permanent ranks of the unemployed.”
30

  

Although the defendant-employer in that case had proffered a number of theft and safety-related 

justifications for the policy, the court rejected such justifications as “not empirically validated.”
31

 

 

 A housing provider with a more tailored policy or practice that excludes individuals with 

only certain types of convictions must still prove that its policy is necessary to serve a 

“substantial, legitimate, nondiscriminatory interest.”  To do this, a housing provider must show 

that its policy accurately distinguishes between criminal conduct that indicates a demonstrable 

risk to resident safety and/or property and criminal conduct that does not.
32

   

 

                                                      
28

 See U.S. Equal Emp’t Opportunity Comm’n, EEOC Enforcement Guidance, Number 915.002, 12 (Apr. 25, 2012), 

available at http://www.eeoc.gov/laws/guidance/arrest_conviction.cfm; see also Gregory v. Litton Systems, Inc., 

316 F. Supp. 401, 403 (C.D. Cal. 1970) (holding that defendant employer’s policy of excluding from employment 

persons with arrests without convictions unlawfully discriminated against African American applicants in violation 

of Title VII because there “was no evidence to support a claim that persons who have suffered no criminal 

convictions but have been arrested on a number of occasions can be expected, when employed, to perform less 

efficiently or less honestly than other employees,” such that “information concerning a … record of arrests without 

conviction, is irrelevant to [an applicant’s] suitability or qualification for employment”), aff’d, 472 F.2d 631 (9th 

Cir. 1972). 
29

 There may, however, be evidence of an error in the record, an outdated record, or another reason for not relying 

on the evidence of a conviction.  For example, a database may continue to report a conviction that was later 

expunged, or may continue to report as a felony an offense that was subsequently downgraded to a misdemeanor.  

See generally SEARCH, Report of the National Task Force on the Commercial Sale of Criminal Justice Record 

Information (2005), available at http://www.search.org/files/pdf/RNTFCSCJRI.pdf.  
30

 Green v. Missouri Pacific R.R., 523 F.2d 1290, 1298 (8th Cir. 1975).  
31

 Id. 
32

 Cf. El, 479 F.3d at 245-46 (stating that “Title VII … require[s] that the [criminal conviction] policy under review 

accurately distinguish[es] between applicants that pose an unacceptable level or risk and those that do not”).  

http://www.eeoc.gov/laws/guidance/arrest_conviction.cfm
http://www.search.org/files/pdf/RNTFCSCJRI.pdf
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 A policy or practice that fails to take into account the nature and severity of an 

individual’s conviction is unlikely to satisfy this standard.
33

  Similarly, a policy or practice that 

does not consider the amount of time that has passed since the criminal conduct occurred is 

unlikely to satisfy this standard, especially in light of criminological research showing that, over 

time, the likelihood that a person with a prior criminal record will engage in additional criminal 

conduct decreases until it approximates the likelihood that a person with no criminal history will 

commit an offense.
 34

  

 

 Accordingly, a policy or practice that fails to consider the nature, severity, and recency of 

criminal conduct is unlikely to be proven necessary to serve a “substantial, legitimate, 

nondiscriminatory interest” of the provider.  The determination of whether any particular 

criminal history-based restriction on housing satisfies step two of the discriminatory effects 

standard must be made on a case-by-case basis.
35

 

 

C. Evaluating Whether There Is a Less Discriminatory Alternative 

 

 The third step of the discriminatory effects analysis is applicable only if a housing 

provider successfully proves that its criminal history policy or practice is necessary to achieve its 

substantial, legitimate, nondiscriminatory interest.  In the third step, the burden shifts back to the 

plaintiff or HUD to prove that such interest could be served by another practice that has a less 

discriminatory effect.
36

 

 

 Although the identification of a less discriminatory alternative will depend on the 

particulars of the criminal history policy or practice under challenge, individualized assessment 

of relevant mitigating information beyond that contained in an individual’s criminal record is 

likely to have a less discriminatory effect than categorical exclusions that do not take such 

additional information into account.  Relevant individualized evidence might include: the facts or 

circumstances surrounding the criminal conduct; the age of the individual at the time of the 

conduct; evidence that the individual has maintained a good tenant history before and/or after the 

conviction or conduct; and evidence of rehabilitation efforts.  By delaying consideration of 

criminal history until after an individual’s financial and other qualifications are verified, a 

housing provider may be able to minimize any additional costs that such individualized 

assessment might add to the applicant screening process. 

                                                      
33

 Cf. Green, 523 F.2d at 1298 (holding that racially disproportionate denial of employment opportunities based on 

criminal conduct that “does not significantly bear upon the particular job requirements is an unnecessarily harsh and 

unjust burden” and violated Title VII). 
34

 Cf. El, 479 F.3d at 247 (noting that plaintiff’s Title VII disparate impact claim might have survived summary 

judgment had plaintiff presented evidence that “there is a time at which a former criminal is no longer any more 

likely to recidivate than the average person….”); see also Green, 523 F.2d at 1298 (permanent exclusion from 

employment based on any and all offenses violated Title VII); see Megan C. Kurlychek et al., Scarlet Letters and 

Recidivism: Does an Old Criminal Record Predict Future Offending?, 5 Criminology and Pub. Pol’y 483 (2006) 

(reporting that after six or seven years without reoffending, the risk of new offenses by persons with a prior criminal 

history begins to approximate the risk of new offenses among persons with no criminal record). 
35

 The liability standards and principles discussed throughout this guidance would apply to HUD-assisted housing 

providers just as they would to any other housing provider covered by the Fair Housing Act.  See HUD PIH Notice 

2015-19 supra n. 25.  Section 6 of that Notice addresses civil rights requirements.  
36

 24 C.F.R. § 100.500(c)(3); accord Inclusive Cmtys. Project, 135 S. Ct. 2507.  
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D. Statutory Exemption from Fair Housing Act Liability for Exclusion Because of Illegal 

Manufacture or Distribution of a Controlled Substance 

 

 Section 807(b)(4) of the Fair Housing Act provides that the Act does not prohibit 

“conduct against a person because such person has been convicted … of the illegal manufacture 

or distribution of a controlled substance as defined in section 102 of the Controlled Substances 

Act (21 U.S.C. 802).”
37

  Accordingly, a housing provider will not be liable under the Act for 

excluding individuals because they have been convicted of one or more of the specified drug 

crimes, regardless of any discriminatory effect that may result from such a policy. 

 

 Limitation.  Section 807(b)(4) only applies to disparate impact claims based on the denial 

of housing due to the person’s conviction for drug manufacturing or distribution; it does not 

provide a defense to disparate impact claims alleging that a policy or practice denies housing 

because of the person’s arrest for such offenses.  Similarly, the exemption is limited to disparate 

impact claims based on drug manufacturing or distribution convictions, and does not provide a 

defense to disparate impact claims based on other drug-related convictions, such as the denial of 

housing due to a person’s conviction for drug possession.  

 

IV. Intentional Discrimination and Use of Criminal History 

 

 A housing provider may also violate the Fair Housing Act if the housing provider 

intentionally discriminates in using criminal history information.  This occurs when the provider 

treats an applicant or renter differently because of race, national origin or another protected 

characteristic.  In these cases, the housing provider’s use of criminal records or other criminal 

history information as a pretext for unequal treatment of individuals because of race, national 

origin or other protected characteristics is no different from the discriminatory application of any 

other rental or purchase criteria.   

 

 For example, intentional discrimination in violation of the Act may be proven based on 

evidence that a housing provider rejected an Hispanic applicant based on his criminal record, but 

admitted a non-Hispanic White applicant with a comparable criminal record.  Similarly, if a 

housing provider has a policy of not renting to persons with certain convictions, but makes 

exceptions to it for Whites but not African Americans, intentional discrimination exists.
38

  A 

disparate treatment violation may also be proven based on evidence that a leasing agent assisted 

a White applicant seeking to secure approval of his rental application despite his potentially 

disqualifying criminal record under the housing provider’s screening policy, but did not provide 

such assistance to an African American applicant.
39

 

                                                      
37

 42 U.S.C. § 3607(b)(4). 
38

 Cf. Sherman Ave. Tenants’ Assn. v. District of Columbia, 444 F.3d 673, 683-84 (D.C. Cir. 2006) (upholding 

plaintiff’s disparate treatment claim based on evidence that defendant had not enforced its housing code as 

aggressively against comparable non-Hispanic neighborhoods as it did in plaintiff’s disproportionately Hispanic 

neighborhood). 
39

 See, e.g., Muriello, 217 F. 3d at 522 (holding that Plaintiff's allegations that his application for federal housing 

assistance and the alleged existence of a potentially disqualifying prior criminal record was handled differently than 

those of two similarly situated white applicants presented a prima facie case that he was discriminated against 

because of race, in violation of the Fair Housing Act).   
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 Discrimination may also occur before an individual applies for housing.  For example, 

intentional discrimination may be proven based on evidence that, when responding to inquiries 

from prospective applicants, a property manager told an African American individual that her 

criminal record would disqualify her from renting an apartment, but did not similarly discourage 

a White individual with a comparable criminal record from applying.  

 

 If overt, direct evidence of discrimination does not exist, the traditional burden-shifting 

method of establishing intentional discrimination applies to complaints alleging discriminatory 

intent in the use of criminal history information.
40

  First, the evidence must establish a prima 

facie case of disparate treatment.  This may be shown in a refusal to rent case, for example, by 

evidence that: (1) the plaintiff (or complainant in an administrative enforcement action) is a 

member of a protected class; (2) the plaintiff or complainant applied for a dwelling from the 

housing provider; (3) the housing provider rejected the plaintiff or complainant because of his or 

her criminal history; and (4) the housing provider offered housing to a similarly-situated 

applicant not of the plaintiff or complainant’s protected class, but with a comparable criminal 

record.  It is then the housing provider’s burden to offer “evidence of a legitimate, 

nondiscriminatory reason for the adverse housing decision.”
41

  A housing provider’s 

nondiscriminatory reason for the challenged decision must be clear, reasonably specific, and 

supported by admissible evidence.
42

  Purely subjective or arbitrary reasons will not be sufficient 

to demonstrate a legitimate, nondiscriminatory basis for differential treatment.
43

   

 

While a criminal record can constitute a legitimate, nondiscriminatory reason for a 

refusal to rent or other adverse action by a housing provider, a plaintiff or HUD may still prevail 

by showing that the criminal record was not the true reason for the adverse housing decision, and 

was instead a mere pretext for unlawful discrimination.  For example, the fact that a housing 

provider acted upon comparable criminal history information differently for one or more 

individuals of a different protected class than the plaintiff or complainant is strong evidence that 

a housing provider was not considering criminal history information uniformly or did not in fact 

have a criminal history policy.  Or pretext may be shown where a housing provider did not 

actually know of an applicant’s criminal record at the time of the alleged discrimination.  

Additionally, shifting or inconsistent explanations offered by a housing provider for the denial of 

an application may also provide evidence of pretext.  Ultimately, the evidence that may be 

offered to show that the plaintiff or complainant’s criminal history was merely a pretextual 

                                                      
40

 See, generally, McDonnell Douglas Corp. v. Green, 411 U.S. 792 (1973) (articulating the concept of a “prima 

facie case” of intentional discrimination under Title VII); see, e.g., Allen v. Muriello, 217 F. 3rd 517, 520-22 (7th 

Cir. 2000) (applying prima facie case analysis to claim under the Fair Housing Act alleging disparate treatment 

because of race in housing provider’s use of criminal records to deny housing). 
41

 Lindsay v. Yates, 578 F.3d 407, 415 (6th Cir. 2009) (quotations and citations omitted).  
42

 See, e.g., Robinson v. 12 Lofts Realty, Inc., 610 F.2d 1032, 1039-40 (2d Cir. 1979) (“A prima facie case having 

been established, a Fair Housing Act claim cannot be defeated by a defendant which relies on merely hypothetical 

reasons for the plaintiff’s rejection.”).  
43

 See, e.g., Muriello, 217 F.3d at 522 (noting that housing provider’s “rather dubious explanation for the differing 

treatment” of African American and White applicants’ criminal records “puts the issue of pretext in the lap of a trier 

of fact”); Soules v. U.S. Dep’t of Hous. and Urban Dev., 967 F.2d 817, 822 (2d Cir. 1992) (“In examining the 

defendant’s reason, we view skeptically subjective rationales concerning why he denied housing to members or 

protected groups [because] ‘clever men may easily conceal their [discriminatory] motivations.’” (quoting United 

States v. City of Black Jack, Missouri, 508 F.2d 1179, 1185 (8th Cir. 1974)).  
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justification for intentional discrimination by the housing provider will depend on the facts of a 

particular case.  

 

The section 807(b)(4) exemption discussed in Section III.D., above, does not apply to 

claims of intentional discrimination because by definition, the challenged conduct in intentional 

discrimination cases is taken because of race, national origin, or another protected characteristic, 

and not because of the drug conviction.  For example, the section 807(b)(4) exemption would not 

provide a defense to a claim of intentional discrimination where the evidence shows that a 

housing provider rejects only African American applicants with convictions for distribution of a 

controlled substance, while admitting White applicants with such convictions. 

 

V. Conclusion 

 

 The Fair Housing Act prohibits both intentional housing discrimination and housing 

practices that have an unjustified discriminatory effect because of race, national origin or other 

protected characteristics.  Because of widespread racial and ethnic disparities in the U.S. criminal 

justice system, criminal history-based restrictions on access to housing are likely 

disproportionately to burden African Americans and Hispanics.  While the Act does not prohibit 

housing providers from appropriately considering criminal history information when making 

housing decisions, arbitrary and overbroad criminal history-related bans are likely to lack a 

legally sufficient justification.  Thus, a discriminatory effect resulting from a policy or practice 

that denies housing to anyone with a prior arrest or any kind of criminal conviction cannot be 

justified, and therefore such a practice would violate the Fair Housing Act.   

   

         Policies that exclude persons based on criminal history must be tailored to serve the 

housing provider’s substantial, legitimate, nondiscriminatory interest and take into consideration 

such factors as the type of the crime and the length of the time since conviction.  Where a policy 

or practice excludes individuals with only certain types of convictions, a housing provider will 

still bear the burden of proving that any discriminatory effect caused by such policy or practice is 

justified.  Such a determination must be made on a case-by-case basis.  

 

 Selective use of criminal history as a pretext for unequal treatment of individuals based 

on race, national origin, or other protected characteristics violates the Act.  

 

 

Helen R. Kanovsky, General Counsel 



1 The Fair Housing Act is codified at 42 U.S.C. §§ 3601 - 3619. 

2 The Act uses the term “handicap” instead of the term "disability."  Both terms have the
same legal meaning.   Bragdon v. Abbott, 524 U.S. 624, 631 (1998) (noting that definition of
“disability” in the Americans with Disabilities Act is drawn almost verbatim “from the definition
of 'handicap' contained in the Fair Housing Amendments Act of 1988”).  This document uses the
term "disability," which is more generally accepted.

3 42 U.S.C. § 3604(f)(3)(B).

    
     
      CIVIL RIGHTS DIVISION
        

     
      
      OFFICE OF FAIR HOUSING AND EQUAL OPPORTUNITY

The Department of Justice ("DOJ") and the Department of Housing and Urban
Development ("HUD") are jointly responsible for enforcing the federal Fair Housing Act1 (the
"Act"), which prohibits discrimination in housing on the basis of race, color, religion, sex,
national origin, familial status, and disability.2  One type of disability discrimination prohibited
by the Act is the refusal to make reasonable accommodations in rules, policies, practices, or
services when such accommodations may be necessary to afford a person with a disability the
equal opportunity to use and enjoy a dwelling.3  HUD and DOJ frequently respond to complaints
alleging that housing providers have violated the Act by refusing reasonable accommodations to
persons with disabilities.  This Statement provides technical assistance regarding the rights and
obligations of persons with disabilities and housing providers under the Act relating to



4 Housing providers that receive federal financial assistance are also subject to the
requirements of Section 504 of the Rehabilitation Act of l973.  29 U.S.C. § 794.  Section 504,
and its implementing regulations at 24 C.F.R. Part 8, prohibit discrimination based on disability
and require recipients of federal financial assistance to provide reasonable accommodations to
applicants and residents with disabilities.  Although Section 504 imposes greater obligations than
the Fair Housing Act, ( , providing and paying for reasonable accommodations that involve
structural modifications to units or public and common areas),  the principles discussed in this
Statement regarding reasonable accommodation under the Fair Housing Act generally apply to
requests for reasonable accommodations to rules, policies, practices, and services under Section
504.    U.S. Department of Housing and Urban Development, Office of Public and Indian
Housing, Notice PIH 2002-01(HA) (www.hud.gov/offices/fheo/disabilities/PIH02-01.pdf) and
“Section 504: Frequently Asked Questions,” (www.hud.gov/offices/fheo/disabilities/
sect504faq.cfm#anchor272118).

5 The Fair Housing Act’s protection against disability discrimination covers not only
home seekers with disabilities but also buyers and renters without disabilities who live or
are associated with individuals with disabilities  42 U.S.C. § 3604(f)(1)(B), 42 U.S.C.                
§ 3604(f)(1)(C), 42 U.S.C. § 3604(f)(2)(B), 42 U.S.C. § (f)(2)(C).   H.R. Rep. 100-711 –
24 (reprinted in 1988 U.S.C.A.N. 2173, 2184-85) (“The Committee intends these provisions to
prohibit not only discrimination against the primary purchaser or named lessee, but also to
prohibit denials of housing opportunities to applicants because they have children, parents,
friends, spouses, roommates, patients, subtenants or other associates who have disabilities.”).  

: Preamble to Proposed HUD Rules Implementing the Fair Housing Act, 53 Fed. Reg.
45001 (Nov. 7, 1988) (citing House Report).  

6 42 U.S.C. § 3604(f)(3)(B).  HUD regulations pertaining to reasonable accommodations
may be found at 24 C.F.R.  § 100.204. 

- 2 -

reasonable accommodations.4

The Act prohibits housing providers from discriminating against applicants or residents
because of their disability or the disability of anyone associated with them5 and from treating
persons with disabilities less favorably than others because of their disability. The Act also
makes it unlawful for any person to refuse “to make reasonable accommodations in rules,
policies, practices, or services, when such accommodations may be necessary to afford ...
person(s) [with disabilities] equal opportunity to use and enjoy a dwelling.”6  The Act also
prohibits housing providers from refusing residency to persons with disabilities, or placing
conditions on their residency,  because those persons may require reasonable accommodations. 
In addition, in certain circumstances, the Act requires that housing providers allow residents to



7 This Statement does not address the principles relating to reasonable modifications.  For
further information see the HUD regulations at 24 C.F.R. § 100.203.  This statement also does
not address the additional requirements imposed on recipients of Federal financial assistance
pursuant to Section 504, as explained in the Introduction.
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make reasonable structural modifications to units and public/common areas in a dwelling when
those modifications may be necessary for a person with a disability to have full enjoyment of  a
dwelling.7   With certain limited exceptions (  response to question 2 below), the Act applies to
privately and publicly owned housing, including housing subsidized by the federal government or
rented through the use of Section 8 voucher assistance.

Any person or entity engaging in prohibited conduct – , refusing to make reasonable
accommodations in rules, policies, practices, or services, when such accommodations may be
necessary to afford a person with a disability an equal opportunity to use and enjoy a dwelling –
may be held liable unless they fall within an exception to the Act’s coverage.  Courts have
applied the Act to individuals, corporations, associations and others involved in the provision of
housing and residential lending, including property owners, housing managers, homeowners and
condominium associations, lenders, real estate agents, and brokerage services.   Courts have also
applied the Act to state and local governments, most often in the context of exclusionary zoning
or other land-use decisions.   , City of Edmonds v. Oxford House, Inc., 514 U.S. 725, 729
(1995); Project Life v. Glendening, 139 F. Supp. 703, 710 (D. Md. 2001), aff'd 2002 WL
2012545 (4th Cir. 2002).  Under specific exceptions to the Fair Housing Act, the reasonable
accommodation requirements of the Act do not apply to a private individual owner who sells his
own home so long as he (1) does not own more than three single-family homes; (2) does not use
a real estate agent and does not employ any discriminatory advertising or notices; (3) has not
engaged in a similar sale of a home within a 24-month period; and (4) is not in the business of
selling or renting dwellings.  The reasonable accommodation requirements of the Fair Housing
Act also do not apply to owner-occupied buildings that have four or fewer dwelling units.  

The Act defines a person with a disability to include (1) individuals with a physical or
mental impairment that substantially limits one or more major life activities; (2) individuals who
are regarded as having such an impairment; and (3) individuals with a record of such an
impairment.   

The term "physical or mental impairment" includes, but is not limited to, such diseases
and conditions as orthopedic, visual, speech and hearing impairments, cerebral palsy, autism,
epilepsy, muscular dystrophy, multiple sclerosis, cancer, heart disease, diabetes, Human
Immunodeficiency Virus infection, mental retardation, emotional illness, drug addiction (other
than addiction caused by current, illegal use of a controlled substance) and alcoholism.



8 The Supreme Court has questioned but has not yet ruled on whether "working" is to be
considered a major life activity.  See Toyota Motor Mfg, Kentucky, Inc. v. Williams, 122 S. Ct.
681, 692, 693 (2002).  If it is a major activity, the Court has noted that a claimant would be
required to show an inability to work in a “broad range of jobs” rather than a specific job.  
Sutton v. United Airlines, Inc., 527 U.S. 470, 492 (1999).

9            , ., United States v. Southern Management Corp., 955 F.2d 914, 919 (4th Cir. 1992)
(discussing exclusion in 42 U.S.C. § 3602(h) for “current, illegal use of or addiction to a
controlled substance”).
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The term "substantially limits" suggests that the limitation is "significant" or "to a large
degree."

The term “major life activity” means those activities that are of central importance to
daily life, such as seeing, hearing, walking, breathing, performing manual tasks, caring for one’s
self, learning, and speaking.8  This list of major life activities is not exhaustive.  ., Bragdon
v. Abbott, 524 U.S. 624, 691-92 (1998)(holding that for certain individuals reproduction is a
major life activity).  

No, juvenile offenders and sex offenders, by virtue of that status, are not persons with
disabilities protected by the Act.   Similarly, while the Act does protect persons who are
recovering from substance abuse, it does not protect persons who are currently engaging in the
current illegal use of controlled substances.9  Additionally, the Act does not protect an individual
with a disability whose tenancy would constitute a "direct threat" to the health or safety of other
individuals or result in substantial physical damage to the property of others unless the threat can
be eliminated or significantly reduced by reasonable accommodation.  

The Act does not allow for exclusion of individuals based upon fear, speculation, or
stereotype about a particular disability or persons with disabilities in general.  A determination
that an individual poses a direct threat must rely on an individualized assessment that is based on
reliable objective evidence ( ., current conduct, or a recent history of overt acts).  The
assessment must consider:  (1) the nature, duration, and severity of the risk of injury; (2) the
probability that injury will actually occur; and (3) whether there are any reasonable
accommodations that will eliminate the direct threat.  Consequently, in evaluating a recent
history of overt acts, a provider must take into account whether the individual has received
intervening treatment or medication that has eliminated the direct threat ( ., a significant risk of
substantial harm).  In such a situation, the provider may request that the individual document
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how the circumstances have changed so that he no longer poses a direct threat.   A provider may
also obtain satisfactory assurances that the individual will not pose a direct threat during the
tenancy.  The housing provider must have reliable, objective evidence that a person with a
disability poses a direct threat before excluding him from housing on that basis.  

:  A housing provider requires all persons applying to rent an
apartment to complete an application that includes information on the applicant’s
current place of residence.  On her application to rent an apartment, a woman
notes that she currently resides in Cambridge House.  The manager of the
apartment complex knows that Cambridge House is a group home for women
receiving treatment for alcoholism.  Based solely on that information and his
personal belief that alcoholics are likely to cause disturbances and damage
property, the manager rejects the applicant.  The rejection is unlawful because it is
based on a generalized stereotype related to a disability rather than an
individualized assessment of any threat to other persons or the property of others
based on reliable, objective evidence about the applicant’s recent past conduct. 
The housing provider may not treat this applicant differently than other applicants
based on his subjective perceptions of the potential problems posed by her
alcoholism by requiring additional documents, imposing different lease terms, or
requiring a higher security deposit.  However, the manager could have checked
this applicant’s references to the same extent and in the same manner as he would
have checked any other applicant’s references.  If such a reference check revealed
objective evidence showing that this applicant had posed a direct threat to persons
or property in the recent past and the direct threat had not been eliminated, the
manager could then have rejected the applicant based on direct threat.

:  James X, a tenant at the Shady Oaks apartment complex, is
arrested for threatening his neighbor while brandishing a baseball bat.  The Shady
Oaks’ lease agreement contains a term prohibiting tenants from threatening
violence against other residents.  Shady Oaks’ rental manager investigates the
incident and learns that James X threatened the other resident with physical
violence and had to be physically restrained by other neighbors to keep him from
acting on his threat.  Following Shady Oaks’ standard practice of strictly enforcing
its “no threats” policy, the Shady Oaks rental manager issues James X a 30-day
notice to quit, which is the first step in the eviction process.  James X's attorney
contacts Shady Oaks' rental manager and explains that James X has a psychiatric
disability that causes him to be physically violent when he stops taking his
prescribed medication.  Suggesting that his client will not pose a direct threat to
others if proper safeguards are taken, the attorney requests that the rental manager
grant James X an exception to the “no threats” policy as a reasonable
accommodation based on James X’s disability.  The Shady Oaks rental manager
need only grant the reasonable accommodation if James X’s attorney can provide
satisfactory assurance that James X will receive appropriate counseling and
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periodic medication monitoring so that he will no longer pose a direct threat
during his tenancy.   After consulting with James X, the attorney responds that
James X is unwilling to receive counseling or submit to any type of periodic
monitoring to ensure that he takes his prescribed medication.  The rental manager
may go forward with the eviction proceeding, since James X continues to pose a
direct threat to the health or safety of other residents.  

 
A “reasonable accommodation” is a change, exception, or adjustment to a rule, policy,

practice, or service that may be necessary for a person with a disability to have an equal
opportunity to use and enjoy a dwelling, including public and common use spaces.  Since rules,
policies, practices, and services may have a different effect on persons with disabilities than on
other persons, treating persons with disabilities exactly the same as others will sometimes deny
them an equal opportunity to use and enjoy a dwelling.  The Act makes it unlawful to refuse to
make reasonable accommodations to rules, policies, practices, or services when such
accommodations may be necessary to afford persons with disabilities an equal opportunity to use
and enjoy a dwelling. 

To show that a requested accommodation may be necessary, there must be an identifiable
relationship, or nexus, between the requested accommodation and the individual’s disability.  

  A housing provider has a policy of providing unassigned parking
spaces to residents.  A resident with a mobility impairment, who is substantially
limited in her ability to walk, requests an assigned accessible parking space close
to the entrance to her unit as a reasonable accommodation.  There are available
parking spaces near the entrance to her unit that are accessible, but those spaces
are available to all residents on a first come, first served basis.  The provider must
make an exception to its policy of not providing assigned parking spaces to
accommodate this resident.

  A housing provider has a policy of requiring tenants to come to the
rental office in person to pay their rent.  A tenant has a mental disability that
makes her afraid to leave her unit.  Because of her disability, she requests that she
be permitted to have a friend mail her rent payment to the rental office as a
reasonable accommodation.  The provider must make an exception to its payment
policy to accommodate this tenant.

  A housing provider has a "no pets" policy.  A tenant who is deaf 
requests that the provider allow him to keep a dog in his unit as a reasonable
accommodation.  The tenant explains that the dog is an assistance animal that will
alert him to several sounds, including knocks at the door, sounding of the smoke
detector, the telephone ringing, and cars coming into the driveway.  The housing
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provider must make an exception to its “no pets” policy to accommodate this
tenant.  

Yes.  A housing provider can deny a request for a reasonable accommodation if the
request was not made by or on behalf of a person with a disability or if there is no disability-
related need for the accommodation.  In addition, a request for a reasonable accommodation may
be denied if providing the accommodation is not reasonable – ., if it would impose an undue
financial and administrative burden on the housing provider or it would fundamentally alter the
nature of the provider's operations.  The determination of undue financial and administrative
burden must be made on a case-by-case basis involving various factors, such as the cost of the
requested accommodation, the financial resources of the provider, the benefits that the
accommodation would provide to the requester, and the availability of alternative
accommodations that would effectively meet the requester's disability-related needs.

When a housing provider refuses a requested accommodation because it is not reasonable,
the provider should discuss with the requester whether there is an alternative accommodation that
would effectively address the requester's disability-related needs without a fundamental alteration
to the provider's operations and without imposing an undue financial and administrative burden. 
If an alternative accommodation would effectively meet the requester's disability-related needs
and is reasonable, the provider must grant it.   An interactive process in which the housing
provider and the requester discuss the requester's disability-related need for the requested
accommodation and possible alternative accommodations is helpful to all concerned because it
often results in an effective accommodation for the requester that does not pose an undue
financial and administrative burden for the provider.

  As a result of a disability, a tenant is physically unable to open the
dumpster placed in the parking lot by his housing provider for trash collection. 
The tenant requests that the housing provider send a maintenance staff person to
his apartment on a daily basis to collect his trash and take it to the dumpster. 
Because the housing development is a small operation with limited financial
resources and the maintenance staff are on site only twice per week, it may be an
undue financial and administrative burden for the housing provider to grant the
requested daily trash pick-up service.  Accordingly, the requested accommodation
may not be reasonable.  If the housing provider denies the requested
accommodation as unreasonable, the housing provider should discuss with the
tenant whether reasonable accommodations could be provided to meet the tenant's
disability-related needs – for instance, placing an open trash collection can in a
location that is readily accessible to the tenant so the tenant can dispose of his
own trash and the provider's maintenance staff can then transfer the trash to the
dumpster when they are on site.  Such an accommodation would not involve a
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fundamental alteration of the provider's operations and would involve little
financial and administrative burden for the provider while accommodating the
tenant's disability-related needs.

There may be instances where a provider believes that, while the accommodation
requested by an individual is reasonable, there is an alternative accommodation that would be
equally effective in meeting the individual's disability-related needs.  In such a circumstance, the
provider should discuss with the individual if she is willing to accept the alternative
accommodation.  However, providers should be aware that persons with disabilities typically
have the most accurate knowledge about the functional limitations posed by their disability, and
an individual is not obligated to accept an alternative accommodation suggested by the provider
if she believes it will not meet her needs and her preferred accommodation is reasonable. 

A "fundamental alteration" is a modification that alters the essential nature of a provider's
operations. 

  A tenant has a severe mobility impairment that substantially limits his
ability to walk.  He asks his housing provider to transport him to the grocery store
and assist him with his grocery shopping as a reasonable accommodation to his
disability.  The provider does not provide any transportation or shopping services
for its tenants, so granting this request would require a fundamental alteration in
the nature of the provider's operations.  The request can be denied, but the
provider should discuss with the requester whether there is any alternative
accommodation that would effectively meet the requester's disability-related needs
without fundamentally altering the nature of its operations, such as reducing the
tenant's need to walk long distances by altering its parking policy to allow a
volunteer from a local community service organization to park her car close to the
tenant's unit so she can transport the tenant to the grocery store and assist him
with his shopping.

Courts have ruled that the Act may require a housing provider to grant a reasonable
accommodation that involves costs, so long as the reasonable accommodation does not pose an
undue financial and administrative burden and the requested accommodation does not constitute
a fundamental alteration of the provider’s operations.  The financial resources of the provider, the
cost of the reasonable accommodation, the benefits to the requester of the requested
accommodation, and the availability of other, less expensive alternative accommodations that
would effectively meet the applicant or resident’s disability-related needs must be considered in
determining whether a requested accommodation poses an undue financial and administrative
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burden.

A failure to reach an agreement on an accommodation request is in effect a decision by
the provider not to grant the requested accommodation.  If the individual who was denied an
accommodation files a Fair Housing Act complaint to challenge that decision, then the agency or
court receiving the complaint will review the evidence in light of applicable law  and decide if
the housing provider violated that law.  For more information about the complaint process, see
question 19 below.

No.  Housing providers may not require persons with disabilities to pay extra fees or
deposits as a condition of receiving a reasonable accommodation. 

:  A man who is substantially limited in his ability to walk uses a
motorized scooter for mobility purposes.  He applies to live in an assisted living
facility that has a policy prohibiting the use of motorized vehicles in buildings and
elsewhere on the premises.  It would be a reasonable accommodation for the
facility to make an exception to this policy to permit the man to use his motorized
scooter on the premises for mobility purposes.  Since allowing the man to use his
scooter in the buildings and elsewhere on the premises is a reasonable
accommodation, the facility may not condition his use of the scooter on payment
of a fee or deposit or on a requirement that he obtain liability insurance relating to
the use of the scooter.  However, since the Fair Housing Act does not protect any
person with a disability who poses a direct threat to the person or property of
others, the man must operate his motorized scooter in a responsible manner that
does not pose a significant risk to the safety of other persons and does not cause
damage to other persons' property.  If the individual's use of the scooter causes
damage to his unit or the common areas, the housing provider may charge him for
the cost of repairing the damage (or deduct it from the standard security deposit
imposed on all tenants), if it is the provider's practice to assess tenants for any
damage they cause to the premises.  

Because of his disability, an applicant with a hearing impairment
needs to keep an assistance animal in his unit as a reasonable accommodation.
The housing provider may not require the applicant to pay a fee or a security
deposit as a condition of allowing the applicant to keep the assistance animal. 
However, if a tenant's assistance animal causes damage to the applicant's unit or
the common areas of the dwelling, the housing provider may charge the tenant for
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the cost of repairing the damage (or deduct it from the standard security deposit
imposed on all tenants), if it is the provider's practice to assess tenants for any
damage they cause to the premises.  

Under the Act, a resident or an applicant for housing makes a reasonable accommodation
request whenever she makes clear to the housing provider that she is requesting an exception,
change, or adjustment to a rule, policy, practice, or service because of her disability.  She should
explain what type of accommodation she is requesting and, if the need for the accommodation is
not readily apparent or not known to the provider, explain the relationship between the requested
accommodation and her disability.   

An applicant or resident is not entitled to receive a reasonable accommodation unless she
requests one.  However, the Fair Housing Act does not require that a request be made in a
particular manner or at a particular time.  A person with a disability need not personally make the
reasonable accommodation request; the request can be made by a family member or someone
else who is acting on her behalf.  An individual making a reasonable accommodation request
does not need to mention the Act or use the words "reasonable accommodation."  However, the
requester must make the request in a manner that a reasonable person would understand to be a
request for an exception, change, or adjustment to a rule, policy, practice, or service because of a
disability.  

Although a reasonable accommodation request can be made orally or in writing, it is
usually helpful for both the resident and the housing provider if the request is made in writing. 
This will help prevent misunderstandings regarding what is being requested, or whether the
request was made.  To facilitate the processing and consideration of the request, residents or
prospective residents may wish to check with a housing provider in advance to determine if the
provider has a preference regarding the manner in which the request is made.  However, housing
providers must give appropriate consideration to reasonable accommodation requests even if the
requester makes the request orally or does not use the provider's preferred forms or procedures
for making such requests. 

  A tenant in a large apartment building makes an oral request that she
be assigned a mailbox in a location that she can easily access because of a
physical disability that limits her ability to reach and bend.  The provider would
prefer that the tenant make the accommodation request on a pre-printed form, but
the tenant fails to complete the form. The provider must consider the reasonable
accommodation request even though the tenant would not use the provider's
designated form.



- 11 -

No.  The Act does not require that a housing provider adopt any formal procedures for
reasonable accommodation requests.  However, having formal procedures may aid individuals
with disabilities in making requests for reasonable accommodations and may aid housing
providers in assessing those requests so that there are no misunderstandings as to the nature of
the request, and, in the event of later disputes, provide records to show that the requests received
proper consideration.  

A provider may not refuse a request, however, because the individual making the request
did not follow any formal procedures that the provider has adopted.  If a provider adopts formal
procedures for processing reasonable accommodation requests, the provider should ensure that
the procedures, including any forms used, do not seek information that is not necessary to
evaluate if a reasonable accommodation may be needed to afford a person with a disability equal
opportunity to use and enjoy a dwelling.  See Questions 16 - 18, which discuss the disability-
related information that a provider may and may not request for the purposes of evaluating a
reasonable accommodation request. 
  

No.  A housing provider is only obligated to provide a reasonable accommodation to a
resident or applicant if a request for the accommodation has been made.  A provider has notice
that a reasonable accommodation request has been made if a person, her family member, or
someone acting on her behalf requests a change, exception, or adjustment to a rule, policy,
practice, or service because of a disability, even if the words “reasonable accommodation” are
not used as part of the request. 

  

A provider has an obligation to provide prompt responses to reasonable accommodation
requests.  An undue delay in responding to a reasonable accommodation request may be deemed
to be a failure to provide a reasonable accommodation.  

Under the Fair Housing Act, it is usually unlawful for a housing provider to (1) ask if an
applicant for a dwelling has a disability or if a person intending to reside in a dwelling or anyone
associated with an applicant or resident has a disability, or (2) ask about the nature or severity of
such persons' disabilities.  Housing providers may, however, make the following inquiries,
provided these inquiries are made of all applicants, including those with and without disabilities:
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� An inquiry into an applicant’s ability to meet the requirements of tenancy;

� An inquiry to determine if an applicant is a current illegal abuser or addict
of a controlled substance;

� An inquiry to determine if an applicant qualifies for a dwelling legally
available only to persons with a disability or to persons with a particular
type of disability; and

� An inquiry to determine if an applicant qualifies for housing that is legally
available on a priority basis to persons with disabilities or to persons with
a particular disability.     

  A housing provider offers accessible units to persons with
disabilities needing the features of these units on a priority basis.  The provider
may ask applicants if they have a disability and if, in light of their disability, they
will benefit from the features of the units.  However, the provider may not ask
applicants if they have other types of physical or mental impairments.  If the
applicant's disability and the need for the accessible features are not readily
apparent, the provider may request reliable information/documentation of the
disability-related need for an accessible unit. 

  A housing provider operates housing that is legally limited to
persons with chronic mental illness.  The provider may ask applicants for
information needed to determine if they have a mental disability that would
qualify them for the housing.  However, in this circumstance, the provider may
not ask applicants if they have other types of physical or mental impairments.  If it
is not readily apparent that an applicant has a chronic mental disability, the
provider may request reliable information/documentation of the mental disability
needed to qualify for the housing.

In some instances, a provider may also request certain information about an applicant's or
a resident's disability if the applicant or resident requests a reasonable accommodation.  See
Questions 17 and 18 below.

? 

A provider is entitled to obtain information that is necessary to evaluate if a requested
reasonable accommodation may be necessary because of a disability.  If a person’s disability is
obvious, or otherwise known to the provider, and if the need for the requested accommodation is
also readily apparent or known, then the provider may not request any additional information



10 Persons who meet the definition of disability for purposes of receiving Supplemental
Security Income ("SSI") or Social Security Disability Insurance ("SSDI") benefits in most cases
meet the definition of disability under the Fair Housing Act, although the converse may not be
true.   , Cleveland v. Policy Management Systems Corp., 526 U.S. 795, 797 (1999)
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about the requester's disability or the disability-related need for the accommodation.  

If the requester's disability is known or readily apparent to the provider, but the need for
the accommodation is not readily apparent or known, the provider may request only information
that is necessary to evaluate the disability-related need for the accommodation.  

  An applicant with an obvious mobility impairment who regularly
uses a walker to move around asks her housing provider to assign her a parking
space near the entrance to the building instead of a space located in another part of
the parking lot.  Since the physical disability ( ., difficulty walking) and the
disability-related need for the requested accommodation are both readily apparent,
the provider may not require the applicant to provide any additional information
about her disability or the need for the requested accommodation.

  A rental applicant who uses a wheelchair advises a housing provider
that he wishes to keep an assistance dog in his unit even though the provider has a
"no pets" policy.  The applicant’s disability is readily apparent but the need for an
assistance animal is not obvious to the provider.  The housing provider may ask
the applicant to provide information about the disability-related need for the dog.  

 An applicant with an obvious vision impairment requests that the
leasing agent provide assistance to her in filling out the rental application form as
a reasonable accommodation because of her disability.  The housing provider may
not require the applicant to document the existence of her vision impairment. 

A housing provider may not ordinarily inquire as to the nature and severity of an
individual's disability ( Answer 16, above).  However, in response to a request for a
reasonable accommodation, a housing provider may request reliable disability-related
information that (1) is necessary to verify that the person meets the Act’s definition of disability
( ., has a physical or mental impairment that substantially limits one or more major life
activities), (2) describes the needed accommodation, and (3) shows the relationship between the
person’s disability and the need for the requested accommodation.  Depending on the
individual’s circumstances, information verifying that the person meets the Act's definition of
disability can usually be provided by the individual himself or herself ( ., proof that an
individual under 65 years of age receives Supplemental Security Income or Social Security
Disability Insurance benefits10 or a credible statement by the individual).  A doctor or other



(noting that SSDI provides benefits to a person with a disability so severe that she is unable to do
her previous work and cannot engage in any other kind of substantial gainful work whereas a
person pursuing an action for disability discrimination under the Americans with Disabilities Act
may state a claim that “with a reasonable accommodation” she could perform the essential
functions of the job).
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medical professional, a peer support group, a non-medical service agency, or a reliable third party
who is in a position to know about the individual's disability may also provide verification of a
disability.  In most cases, an individual's medical records or detailed information about the nature
of a person's disability is not necessary for this inquiry. 

Once a housing provider has established that a person meets the Act's definition of
disability, the provider's request for documentation should seek only the information that is
necessary to evaluate if the reasonable accommodation is needed because of a disability.  Such
information must be kept confidential and must not be shared with other persons unless they
need the information to make or assess a decision to grant or deny a reasonable accommodation
request or unless disclosure is required by law ( , a court-issued subpoena requiring
disclosure).  

When a person with a disability believes that she has been subjected to a discriminatory
housing practice, including a provider’s wrongful denial of a request for reasonable
accommodation, she may file a complaint with HUD within one year after the alleged denial or
may file a lawsuit in federal district court within two years of the alleged denial.  If a complaint is
filed with HUD, HUD will investigate the complaint at no cost to the person with a disability.  

There are several ways that a person may file a complaint with HUD:

�  By placing a toll-free call to 1-800-669-9777 or TTY 1-800-927-9275;

�  By completing the “on-line” complaint form available on the HUD internet site: 
http://www.hud.gov; or

�  By mailing a completed complaint form or letter to:

Office of Fair Housing and Equal Opportunity
Department of Housing & Urban Development
451 Seventh Street, S.W., Room 5204
Washington, DC  20410-2000
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Upon request, HUD will provide printed materials in alternate formats (large print, audio
tapes, or Braille) and provide complainants with assistance in reading and completing forms.

The Civil Rights Division of the Justice Department brings lawsuits in federal courts
across the country to end discriminatory practices and to seek monetary and other relief for
individuals whose rights under the Fair Housing Act have been violated.  The Civil Rights
Division initiates lawsuits when it has reason to believe that a person or entity is involved in a
"pattern or practice" of discrimination or when there has been a denial of rights to a group of
persons that raises an issue of general public importance.  The Division also participates as

 in federal court cases that raise important legal questions involving the application
and/or interpretation of the Act.  To alert the Justice Department to matters involving a pattern or
practice of discrimination, matters involving the denial of rights to groups of persons, or lawsuits
raising issues that may be appropriate for  participation, contact:

U.S. Department of Justice
Civil Rights Division
Housing and Civil Enforcement Section – G St.
950 Pennsylvania Avenue, N.W.
Washington, DC  20530

For more information on the types of housing discrimination cases handled by the Civil
Rights Division, please refer to the Housing and Civil Enforcement Section's website at
http://www.usdoj.gov/crt/housing/hcehome.html. 

A HUD or Department of Justice decision not to proceed with a Fair Housing Act matter
does not foreclose private plaintiffs from pursuing a private lawsuit.  However, litigation can be
an expensive, time-consuming, and uncertain process for all parties.  HUD and the Department of
Justice encourage parties to Fair Housing Act disputes to explore all reasonable alternatives to
litigation, including alternative dispute resolution procedures, such as mediation.  HUD attempts
to conciliate all Fair Housing Act complaints.  In addition, it is the Department of Justice's policy
to offer prospective defendants the opportunity to engage in pre-suit settlement negotiations,
except in the most unusual circumstances. 
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Introduction 

The Department of Justice (“DOJ”) and the Department of Housing and Urban 
Development (“HUD”) are jointly responsible for enforcing the federal Fair Housing Act1 (the 
“Act”), which prohibits discrimination in housing on the basis of race, color, religion, sex, 
national origin, familial status, and disability.2  One type of disability discrimination prohibited 
by the Act is a refusal to permit, at the expense of the person with a disability, reasonable 
modifications of existing premises occupied or to be occupied by such person if such 
modifications may be necessary to afford such person full enjoyment of the premises.3  HUD and 
DOJ frequently respond to complaints alleging that housing providers have violated the Act by 
refusing reasonable modifications to persons with disabilities.  This Statement provides technical 
assistance regarding the rights and obligations of persons with disabilities and housing providers 
under the Act relating to reasonable modifications.4 

1 The Fair Housing Act is codified at 42 U.S.C. §§ 3601-3619. 

2 The Act uses the term “handicap” instead of “disability.”  Both terms have the same legal 
meaning.  See Bragdon v. Abbott, 524 U.S. 624, 631 (1998) (noting that the definition of 
“disability” in the Americans with Disabilities Act is drawn almost verbatim “from the definition 
of ‘handicap’ contained in the Fair Housing Amendments Act of 1988”).  This document uses 
the term “disability,” which is more generally accepted.   

3 42 U.S.C. § 3604(f)(3)(A). 

4 This Statement does not address the principles relating to reasonable accommodations.  For 
further information see the Joint Statement of the Department of Housing and Urban 



This Statement is not intended to provide specific guidance regarding the Act’s design and 
construction requirements for multifamily dwellings built for first occupancy after March 13, 
1991. Some of the reasonable modifications discussed in this Statement are features of 
accessible design that are required for covered multifamily dwellings pursuant to the Act’s 
design and construction requirements.  As a result, people involved in the design and 
construction of multifamily dwellings are advised to consult the Act at 42 U.S.C. § 3604(f)(3)(c), 
the implementing regulations at 24 C.F.R. § 100.205, the Fair Housing Accessibility Guidelines, 
and the Fair Housing Act Design Manual. All of these are available on HUD’s website at 
www.hud.gov/offices/fheo/disabilities/index.cfm. Additional technical guidance on the design 
and construction requirements can also be found on HUD’s website and the Fair Housing 
Accessibility FIRST website at: http://www.fairhousingfirst.org. 

Questions and Answers 

1. What types of discrimination against persons with disabilities does the Act prohibit? 

The Act prohibits housing providers from discriminating against housing applicants or 
residents because of their disability or the disability of anyone associated with them and from 
treating persons with disabilities less favorably than others because of their disability. The Act 
makes it unlawful for any person to refuse “to permit, at the expense of the [disabled] person, 
reasonable modifications of existing premises occupied or to be occupied by such person if such 
modifications may be necessary to afford such person full enjoyment of the premises, except 
that, in the case of a rental, the landlord may where it is reasonable to do so condition permission 
for a modification on the renter agreeing to restore the interior of the premises to the condition 
that existed before the modification, reasonable wear and tear excepted.”5  The Act also makes it 
unlawful for any person to refuse “to make reasonable accommodations in rules, policies, 
practices, or services, when such accommodations may be necessary to afford ... person(s) [with 
disabilities] equal opportunity to use and enjoy a dwelling.” The Act also prohibits housing 
providers from refusing residency to persons with disabilities, or, with some narrow exceptions6, 

Development and the Department of Justice: Reasonable Accommodations Under the Fair 
Housing Act, dated May 17, 2004. This Joint Statement is available at 
www.hud.gov/offices/fheo/disabilities/index.cfm and 
http://www.usdoj.gov/crt/housing/jointstatement_ra.htm. See also 42 U.S.C. § 3604(f)(3)(B). 

This Statement also does not discuss in depth the obligations of housing providers who are 
recipients of federal financial assistance to make and pay for structural changes to units and 
common and public areas that are needed as a reasonable accommodation for a person’s 
disability. See Question 31. 

5 42 U.S.C. § 3604(f)(3)(A). HUD regulations pertaining to reasonable modifications may be 
found at 24 C.F.R. § 100.203. 

6 The Act contemplates certain limits to the receipt of reasonable accommodations or reasonable 
modifications.  For example, a tenant may be required to deposit money into an interest bearing 
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placing conditions on their residency, because those persons may require reasonable 
modifications or reasonable accommodations.   

2. What is a reasonable modification under the Fair Housing Act? 

A reasonable modification is a structural change made to existing premises, occupied or 
to be occupied by a person with a disability, in order to afford such person full enjoyment of the 
premises.  Reasonable modifications can include structural changes to interiors and exteriors of 
dwellings and to common and public use areas.  A request for a reasonable modification may be 
made at any time during the tenancy.  The Act makes it unlawful for a housing provider or 
homeowners’ association to refuse to allow a reasonable modification to the premises when such 
a modification may be necessary to afford persons with disabilities full enjoyment of the 
premises.  

To show that a requested modification may be necessary, there must be an identifiable 
relationship, or nexus, between the requested modification and the individual’s disability.  
Further, the modification must be “reasonable.”  Examples of modifications that typically are 
reasonable include widening doorways to make rooms more accessible for persons in 
wheelchairs; installing grab bars in bathrooms; lowering kitchen cabinets to a height suitable for 
persons in wheelchairs; adding a ramp to make a primary entrance accessible for persons in 
wheelchairs; or altering a walkway to provide access to a public or common use area.  These 
examples of reasonable modifications are not exhaustive.   

3. Who is responsible for the expense of making a reasonable modification? 

The Fair Housing Act provides that while the housing provider must permit the 
modification, the tenant is responsible for paying the cost of the modification.   

4. Who qualifies as a person with a disability under the Act? 

The Act defines a person with a disability to include (1) individuals with a physical or 
mental impairment that substantially limits one or more major life activities; (2) individuals who 
are regarded as having such an impairment; and (3) individuals with a record of such an 
impairment.    

The term “physical or mental impairment” includes, but is not limited to, such diseases 
and conditions as orthopedic, visual, speech and hearing impairments, cerebral palsy, autism, 
epilepsy, muscular dystrophy, multiple sclerosis, cancer, heart disease, diabetes, Human 
Immunodeficiency Virus infection, mental retardation, emotional illness, drug addiction (other 

account to ensure that funds are available to restore the interior of a dwelling to its previous 
state. See, e.g., Question 21 below. A reasonable accommodation can be conditioned on meeting 
reasonable safety requirements, such as requiring persons who use motorized wheelchairs to 
operate them in a manner that does not pose a risk to the safety of others or cause damage to 
other persons’ property. See Joint Statement on Reasonable Accommodations, Question 11.   
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than addiction caused by current, illegal use of a controlled substance) and alcoholism. 

The term “substantially limits” suggests that the limitation is “significant” or “to a large 
degree.” 

The term “major life activity” means those activities that are of central importance to 
daily life, such as seeing, hearing, walking, breathing, performing manual tasks, caring for one’s 
self, learning, and speaking. This list of major life activities is not exhaustive. 

5. Who is entitled to a reasonable modification under the Fair Housing Act? 

Persons who meet the Fair Housing Act’s definition of “person with a disability” may be 
entitled to a reasonable modification under the Act.  However, there must be an identifiable 
relationship, or nexus, between the requested modification and the individual’s disability.  If no 
such nexus exists, then the housing provider may refuse to allow the requested modification.   

Example 1:  A tenant, whose arthritis impairs the use of her hands and causes her 
substantial difficulty in using the doorknobs in her apartment, wishes to replace the doorknobs 
with levers. Since there is a relationship between the tenant’s disability and the requested 
modification and the modification is reasonable, the housing provider must allow her to make the 
modification at the tenant’s expense.  

Example 2: A homeowner with a mobility disability asks the condo association to 
permit him to change his roofing from shaker shingles to clay tiles and fiberglass shingles 
because he alleges that the shingles are less fireproof and put him at greater risk during a fire.  
There is no evidence that the shingles permitted by the homeowner’s association provide 
inadequate fire protection and the person with the disability has not identified a nexus between 
his disability and the need for clay tiles and fiberglass shingles.  The homeowner’s association is 
not required to permit the homeowner’s modification because the homeowner’s request is not 
reasonable and there is no nexus between the request and the disability. 

6. If a disability is not obvious, what kinds of information may a housing provider 
request from the person with a disability in support of a requested reasonable 
modification? 

A housing provider may not ordinarily inquire as to the nature and severity of an 
individual’s disability. However, in response to a request for a reasonable modification, a 
housing provider may request reliable disability-related information that (1) is necessary to 
verify that the person meets the Act’s definition of disability (i.e., has a physical or mental 
impairment that substantially limits one or more major life activities), (2) describes the needed 
modification, and (3) shows the relationship between the person’s disability and the need for the 
requested modification.  Depending on the individual’s circumstances, information verifying that 
the person meets the Act’s definition of disability can usually be provided by the individual 
herself (e.g., proof that an individual under 65 years of age receives Supplemental Security 
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Income or Social Security Disability Insurance benefits8 or a credible statement by the 
individual). A doctor or other medical professional, a peer support group, a non-medical service 
agency, or a reliable third party who is in a position to know about the individual’s disability 
may also provide verification of a disability.  In most cases, an individual’s medical records or 
detailed information about the nature of a person’s disability is not necessary for this inquiry. 

Once a housing provider has established that a person meets the Act’s definition of 
disability, the provider’s request for documentation should seek only the information that is 
necessary to evaluate if the reasonable modification is needed because of a disability.  Such 
information must be kept confidential and must not be shared with other persons unless they 
need the information to make or assess a decision to grant or deny a reasonable modification 
request or unless disclosure is required by law (e.g., a court-issued subpoena requiring 
disclosure). 

7. What kinds of information, if any, may a housing provider request from a person 
with an obvious or known disability who is requesting a reasonable modification? 

A housing provider is entitled to obtain information that is necessary to evaluate whether 
a requested reasonable modification may be necessary because of a disability.  If a person’s 
disability is obvious, or otherwise known to the housing provider, and if the need for the 
requested modification is also readily apparent or known, then the provider may not request any 
additional information about the requester’s disability or the disability-related need for the 
modification. 

If the requester’s disability is known or readily apparent to the provider, but the need for 
the modification is not readily apparent or known, the provider may request only information 
that is necessary to evaluate the disability-related need for the modification. 

Example 1:  An applicant with an obvious mobility impairment who uses a motorized 
scooter to move around asks the housing provider to permit her to install a ramp at the entrance 
of the apartment building.  Since the physical disability (i.e., difficulty walking) and the 
disability-related need for the requested modification are both readily apparent, the provider may 
not require the applicant to provide any additional information about her disability or the need 
for the requested modification. 

8 Persons who meet the definition of disability for purposes of receiving Supplemental Security 
Income (“SSI”) or Social Security Disability Income (“SSDI”) benefits in most cases meet the 
definition of a disability under the Fair Housing Act, although the converse may not be true.  
See, e.g., Cleveland v. Policy Management Systems Corp, 526 U.S. 795, 797 (1999) (noting that 
SSDI provides benefits to a person with a disability so severe that she is unable to do her 
previous work and cannot engage in any other kind of substantial gainful work whereas a person 
pursuing an action for disability discrimination under the Americans with Disabilities Act may 
state a claim that “with a reasonable accommodation” she could perform the essential functions 
of the job). 
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 Example 2:  A deaf tenant asks his housing provider to allow him to install extra 
electrical lines and a cable line so the tenant can use computer equipment that helps him 
communicate with others.  If the tenant’s disability is known, the housing provider may not 
require him to document his disability; however, since the need for the electrical and cable lines 
may not be apparent, the housing provider may request information that is necessary to support 
the disability-related need for the requested modification. 

8. Who must comply with the Fair Housing Act’s reasonable modification 
requirements? 

Any person or entity engaging in prohibited conduct – i.e., refusing to allow an 
individual to make reasonable modifications when such modifications may be necessary to 
afford a person with a disability full enjoyment of the premises – may be held liable unless they 
fall within an exception to the Act’s coverage. Courts have applied the Act to individuals, 
corporations, associations and others involved in the provision of housing and residential 
lending, including property owners, housing managers, homeowners and condominium 
associations, lenders, real estate agents, and brokerage services. Courts have also applied the 
Act to state and local governments, most often in the context of exclusionary zoning or other 
land-use decisions. See, e.g., City of Edmonds v. Oxford House, Inc., 514 U.S. 725, 729 (1995); 
Project Life v. Glendening, 139 F. Supp. 2d 703, 710 (D. Md. 2001), aff’d, 2002 WL 2012545 
(4th Cir. 2002). 

9. What is the difference between a reasonable accommodation and a reasonable 
modification under the Fair Housing Act?9 

Under the Fair Housing Act, a reasonable modification is a structural change made to the 
premises whereas a reasonable accommodation is a change, exception, or adjustment to a rule, 
policy, practice, or service. A person with a disability may need either a reasonable 
accommodation or a reasonable modification, or both, in order to have an equal opportunity to 
use and enjoy a dwelling, including public and common use spaces.  Generally, under the Fair 
Housing Act, the housing provider is responsible for the costs associated with a reasonable 
accommodation unless it is an undue financial and administrative burden, while the tenant or 
someone acting on the tenant’s behalf, is responsible for costs associated with a reasonable 
modification.  See Reasonable Accommodation Statement, Questions 7 and 8. 

Example 1:  Because of a mobility disability, a tenant wants to install grab bars in the 
bathroom.  This is a reasonable modification and must be permitted at the tenant’s expense.   

9 Housing providers that receive federal financial assistance are also subject to the requirements 
of Section 504 of the Rehabilitation Act of l973. 29 U.S.C. § 794. Section 504, and its 
implementing regulations at 24 C.F.R. Part 8, prohibit discrimination based on disability, and 
obligate housing providers to make and pay for structural changes to facilities, if needed as a 
reasonable accommodation for applicants and tenants with disabilities, unless doing so poses an 
undue financial and administrative burden.  See Question 31. 
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Example 2:  Because of a hearing disability, a tenant wishes to install a peephole in her 
door so she can see who is at the door before she opens it. This is a reasonable modification and 
must be permitted at the tenant’s expense. 

Example 3: Because of a mobility disability, a tenant wants to install a ramp outside the 
building in a common area.  This is a reasonable modification and must be permitted at the 
tenant’s expense. See also Questions 19, 20 and 21. 

Example 4: Because of a vision disability, a tenant requests permission to have a guide 
dog reside with her in her apartment.  The housing provider has a “no-pets” policy. This is a 
request for a reasonable accommodation, and the housing provider must grant the 
accommodation.   

10. Are reasonable modifications restricted to the interior of a dwelling? 

No. Reasonable modifications are not limited to the interior of a dwelling.  Reasonable 
modifications may also be made to public and common use areas such as widening entrances to 
fitness centers or laundry rooms, or for changes to exteriors of dwelling units such as installing a 
ramp at the entrance to a dwelling. 

11. Is a request for a parking space because of a physical disability a reasonable 
accommodation or a reasonable modification? 

Courts have treated requests for parking spaces as requests for a reasonable 
accommodation and have placed the responsibility for providing the parking space on the 
housing provider, even if provision of an accessible or assigned parking space results in some 
cost to the provider. For example, courts have required a housing provider to provide an 
assigned space even though the housing provider had a policy of not assigning parking spaces or 
had a waiting list for available parking. However, housing providers may not require persons 
with disabilities to pay extra fees as a condition of receiving accessible parking spaces. 

Providing a parking accommodation could include creating signage, repainting markings, 
redistributing spaces, or creating curb cuts. This list is not exhaustive. 

12. What if the structural changes being requested by the tenant or applicant are in a 
building that is subject to the design and construction requirements of the Fair Housing 
Act and the requested structural changes are a feature of accessible design that should 
have already existed in the unit or common area, e.g., doorways wide enough to 
accommodate a wheelchair, or an accessible entryway to a unit.   
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The Fair Housing Act provides that covered multifamily dwellings built for first 
occupancy after March 13, 1991, shall be designed and constructed to meet certain minimum 
accessibility and adaptability standards. If any of the structural changes needed by the tenant are 
ones that should have been included in the unit or public and common use area when constructed 
then the housing provider may be responsible for providing and paying for those requested 
structural changes. However, if the requested structural changes are not a feature of accessible 
design that should have already existed in the building pursuant to the design and construction 
requirements under the Act, then the tenant is responsible for paying for the cost of the structural 
changes as a reasonable modification. 

Although the design and construction provisions only apply to certain multifamily 
dwellings built for first occupancy since 1991, a tenant may request reasonable modifications to 
housing built prior to that date. In such cases, the housing provider must allow the 
modifications, and the tenant is responsible for paying for the costs under the Fair Housing Act.   

For a discussion of the design and construction requirements of the Act, and their 
applicability, see HUD’s website at: www.hud.gov/offices/fheo/disabilities/index.cfm and the 
Fair Housing Accessibility FIRST website at: http://www.fairhousingfirst.org. 

Example 1: A tenant with a disability who uses a wheelchair resides in a ground floor 
apartment in a non-elevator building that was built in 1995.  Buildings built for first occupancy 
after March 13, 1991 are covered by the design and construction requirements of the Fair 
Housing Act. Because the building is a non-elevator building, all ground floor units must meet 
the minimum accessibility requirements of the Act.  The doors in the apartment are not wide 
enough for passage using a wheelchair in violation of the design and construction requirements 
but can be made so through retrofitting.  Under these circumstances, one federal court has held 
that the tenant may have a potential claim against the housing provider. 

Example 2:  A tenant with a disability resides in an apartment in a building that was built 
in 1987. The doors in the unit are not wide enough for passage using a wheelchair but can be 
made so through retrofitting.  If the tenant meets the other requirements for obtaining a 
modification, the tenant may widen the doorways, at her own expense.   

Example 3:  A tenant with a disability resides in an apartment in a building that was built 
in 1993 in compliance with the design and construction requirements of the Fair Housing Act.  
The tenant wants to install grab bars in the bathroom because of her disability.  Provided that the 
tenant meets the other requirements for obtaining a modification, the tenant may install the grab 
bars at her own expense. 
13. Who is responsible for expenses associated with a reasonable modification, e.g., for 
upkeep or maintenance? 

The tenant is responsible for upkeep and maintenance of a modification that is used 
exclusively by her. If a modification is made to a common area that is normally maintained by 
the housing provider, then the housing provider is responsible for the upkeep and maintenance of 
the modification.  If a modification is made to a common area that is not normally maintained by 
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the housing provider, then the housing provider has no responsibility under the Fair Housing Act 
to maintain the modification. 

Example 1: Because of a mobility disability, a tenant, at her own expense, installs a lift 
inside her unit to allow her access to a second story. She is required to maintain the lift at her 
expense because it is not in a common area.   

Example 2: Because of a mobility disability, a tenant installs a ramp in the lobby of a 
multifamily building at her own expense.  The ramp is used by other tenants and the public as 
well as the tenant with the disability. The housing provider is responsible for maintaining the 
ramp. 

Example 3: A tenant leases a detached, single-family home.  Because of a mobility 
disability, the tenant installs a ramp at the outside entrance to the home.  The housing provider 
provides no snow removal services, and the lease agreement specifically states that snow 
removal is the responsibility of the individual tenant.  Under these circumstances, the housing 
provider has no responsibility under the Fair Housing Act to remove snow on the tenant’s ramp.  
However, if the housing provider normally provides snow removal for the outside of the building 
and the common areas, the housing provider is responsible for removing the snow from the ramp 
as well. 

14. In addition to current residents, are prospective tenants and buyers of housing 
protected by the reasonable modification provisions of the Fair Housing Act? 

Yes. A person may make a request for a reasonable modification at any time.  An 
individual may request a reasonable modification of the dwelling at the time that the potential 
tenancy or purchase is discussed. Under the Act, a housing provider cannot deny or restrict 
access to housing because a request for a reasonable modification is made.  Such conduct would 
constitute discrimination.  The modification does not have to be made, however, unless it is 
reasonable. See Questions 2, 16, 21 and 23. 

15. When and how should an individual request permission to make a modification? 

Under the Act, a resident or an applicant for housing makes a reasonable modification 
request whenever she makes clear to the housing provider that she is requesting permission to 
make a structural change to the premises because of her disability.  She should explain that she 
has a disability, if not readily apparent or not known to the housing provider, the type of 
modification she is requesting, and the relationship between the requested modification and her 
disability. 

An applicant or resident is not entitled to receive a reasonable modification unless she 
requests one. However, the Fair Housing Act does not require that a request be made in a 
particular manner or at a particular time.  A person with a disability need not personally make 
the reasonable modification request; the request can be made by a family member or someone 
else who is acting on her behalf. An individual making a reasonable modification request does 
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not need to mention the Act or use the words “reasonable modification.”  However, the requester 
must make the request in a manner that a reasonable person would understand to be a request for 
permission to make a structural change because of a disability.   

Although a reasonable modification request can be made orally or in writing, it is usually 
helpful for both the resident and the housing provider if the request is made in writing.  This will 
help prevent misunderstandings regarding what is being requested, or whether the request was 
made.  To facilitate the processing and consideration of the request, residents or prospective 
residents may wish to check with a housing provider in advance to determine if the provider has 
a preference regarding the manner in which the request is made.  However, housing providers 
must give appropriate consideration to reasonable modification requests even if the requester 
makes the request orally or does not use the provider's preferred forms or procedures for making 
such requests. 

16. Does a person with a disability have to have the housing provider’s approval before 
making a reasonable modification to the dwelling? 

Yes. A person with a disability must have the housing provider’s approval before 
making the modification.  However, if the person with a disability meets the requirements under 
the Act for a reasonable modification and provides the relevant documents and assurances, the 
housing provider cannot deny the request. 

17. What if the housing provider fails to act promptly on a reasonable modification 
request? 

A provider has an obligation to provide prompt responses to a reasonable modification 
request. An undue delay in responding to a reasonable modification request may be deemed a 
failure to permit a reasonable modification.   

18. What if the housing provider proposes that the tenant move to a different unit in 
lieu of making a proposed modification? 

The housing provider cannot insist that a tenant move to a different unit in lieu of 
allowing the tenant to make a modification that complies with the requirements for reasonable 
modifications.  See Questions 2, 21 and 23. Housing providers should be aware that persons 
with disabilities typically have the most accurate knowledge regarding the functional limitations 
posed by their disability. 

Example: As a result of a mobility disability, a tenant requests that he be permitted, at 
his expense, to install a ramp so that he can access his apartment using his motorized wheelchair. 
The existing entrance to his dwelling is not wheelchair accessible because the route to the front 
door requires going up a step. The housing provider proposes that in lieu of installing the ramp, 
the tenant move to a different unit in the building.  The tenant is not obligated to accept the 
alternative proposed by the housing provider, as his request to modify his unit is reasonable and 
must be approved. 
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19. What if the housing provider wants an alternative modification or alternative 
design for the proposed modification that does not cost more but that the housing provider 
considers more aesthetically pleasing? 

In general, the housing provider cannot insist on an alternative modification or an 
alternative design if the tenant complies with the requirements for reasonable modifications.  See 
Questions 2, 21 and 23. If the modification is to the interior of the unit and must be restored to 
its original condition when the tenant moves out, then the housing provider cannot require that 
its design be used instead of the tenant’s design. However, if the modification is to a common 
area or an aspect of the interior of the unit that would not have to be restored because it would 
not be reasonable to do so, and if the housing provider’s proposed design imposes no additional 
costs and still meets the tenant’s needs, then the modification should be done in accordance with 
the housing provider’s design. See Question 24 for a discussion of the restoration requirements. 

Example 1: As a result of a mobility disability, a tenant requests that he be permitted, at 
his expense, to install a ramp so that he can access his apartment using his motorized wheelchair. 
The existing entrance to his dwelling is not wheelchair accessible because the route to the front 
door requires going up a step. The housing provider proposes an alternative design for a ramp 
but the alternative design costs more and does not meet the tenant’s needs.  The tenant is not 
obligated to accept the alternative modification, as his request to modify his unit is reasonable 
and must be approved.   

Example 2:  As a result of a mobility disability, a tenant requests permission to widen a 
doorway to allow passage with her wheelchair. All of the doorways in the unit are trimmed with 
a decorative trim molding that does not cost any more than the standard trim molding.  Because 
in usual circumstances it would not be reasonable to require that the doorway be restored at the 
end of the tenancy, the tenant should use the decorative trim when he widens the doorway.   

20. What if the housing provider wants a more costly design for the requested 
modification? 

If the housing provider wishes a modification to be made with more costly materials, in 
order to satisfy the landlord’s aesthetic standards, the tenant must agree only if the housing 
provider pays those additional costs. Further, as discussed in Questions 21 and 23 below, 
housing providers may require that the tenant obtain all necessary building permits and may 
require that the work be performed in a workmanlike manner.  If the housing provider requires 
more costly materials be used to satisfy her workmanship preferences beyond the requirements 
of the applicable local codes, the tenant must agree only if the housing provider pays for those 
additional costs as well. In such a case, however, the housing provider’s design must still meet 
the tenant’s needs. 

21. What types of documents and assurances may a housing provider require regarding 
the modification before granting the reasonable modification? 
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A housing provider may require that a request for a reasonable modification include a 
description of the proposed modification both before changes are made to the dwelling and 
before granting the modification.  A description of the modification to be made may be provided 
to a housing provider either orally or in writing depending on the extent and nature of the 
proposed modification.  A housing provider may also require that the tenant obtain any building 
permits needed to make the modifications, and that the work be performed in a workmanlike 
manner.   

The regulations implementing the Fair Housing Act state that housing providers 
generally cannot impose conditions on a proposed reasonable modification.  For example, a 
housing provider cannot require that the tenant obtain additional insurance or increase the 
security deposit as a condition that must be met before the modification will be allowed.  
However, the Preamble to the Final Regulations also indicates that there are some conditions that 
can be placed on a tenant requesting a reasonable modification.  For example, in certain limited 
and narrow circumstances, a housing provider may require that the tenant deposit money into an 
interest bearing account to ensure that funds are available to restore the interior of a dwelling to 
its previous state, ordinary wear and tear excepted.  Imposing conditions not contemplated by the 
Fair Housing Act and its implementing regulations may be the same as an illegal refusal to 
permit the modification. 

22. May a housing provider or homeowner’s association condition approval of the 
requested modification on the requester obtaining special liability insurance? 

No. Imposition of such a requirement would constitute a violation of the Fair Housing 
Act. 

Example:  Because of a mobility disability, a tenant wants to install a ramp outside his 
unit. The housing provider informs the tenant that the ramp may be installed, but only after the 
tenant obtains separate liability insurance for the ramp out of concern for the housing provider’s 
potential liability. The housing provider may not impose a requirement of liability insurance as a 
condition of approval of the ramp.   

23. Once the housing provider has agreed to a reasonable modification, may she insist 
that a particular contractor be used to perform the work? 

No. The housing provider cannot insist that a particular contractor do the work.  The 
housing provider may only require that whoever does the work is reasonably able to complete 
the work in a workmanlike manner and obtain all necessary building permits.   

24. If a person with a disability has made reasonable modifications to the interior of the 
dwelling, must she restore all of them when she moves out? 

The tenant is obligated to restore those portions of the interior of the dwelling to their 
previous condition only where “it is reasonable to do so” and where the housing provider has 
requested the restoration. The tenant is not responsible for expenses associated with reasonable 
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wear and tear. In general, if the modifications do not affect the housing provider’s or subsequent 
tenant’s use or enjoyment of the premises, the tenant cannot be required to restore the 
modifications to their prior state.  A housing provider may choose to keep the modifications in 
place at the end of the tenancy. See also Question 28. 

Example 1: Because the tenant uses a wheelchair, she obtained permission from her 
housing provider to remove the base cabinets and lower the kitchen sink to provide for greater 
accessibility. It is reasonable for the housing provider to ask the tenant to replace the cabinets 
and raise the sink back to its original height. 

Example 2: Because of a mobility disability, a tenant obtained approval from the 
housing provider to install grab bars in the bathroom.  As part of the installation, the contractor 
had to construct reinforcements on the underside of the wall.  These reinforcements are not 
visible and do not detract from the use of the apartment.  It is reasonable for the housing provider 
to require the tenant to remove the grab bars, but it is not reasonable for the housing provider to 
require the tenant to remove the reinforcements.   

Example 3: Because of a mobility disability, a tenant obtained approval from the 
housing provider to widen doorways to allow him to maneuver in his wheelchair.  In usual 
circumstances, it is not reasonable for the housing provider to require him to restore the 
doorways to their prior width. 

25. Of the reasonable modifications made to the interior of a dwelling that must be 
restored, must the person with a disability pay to make those restorations when she moves 
out? 

Yes. Reasonable restorations of the dwelling required as a result of modifications made 
to the interior of the dwelling must be paid for by the tenant unless the next occupant of the 
dwelling wants to retain the reasonable modifications and where it is reasonable to do so, the 
next occupant is willing to establish a new interest bearing escrow account. The subsequent 
tenant would have to restore the modifications to the prior condition at the end of his tenancy if it 
is reasonable to do so and if requested by the housing provider. See also Question 24. 

26. If a person with a disability has made a reasonable modification to the exterior of 
the dwelling, or a common area, must she restore it to its original condition when she 
moves out? 

No. The Fair Housing Act expressly provides that housing providers may only require 
restoration of modifications made to interiors of the dwelling at the end of the tenancy.  
Reasonable modifications such as ramps to the front door of the dwelling or modifications made 
to laundry rooms or building entrances are not required to be restored.  

27. May a housing provider increase or require a person with a disability to pay a 
security deposit if she requests a reasonable modification? 
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No. The housing provider may not require an increased security deposit as the result of a 
request for a reasonable modification, nor may a housing provider require a tenant to pay a 
security deposit when one is not customarily required.  However, a housing provider may be able 
to take other steps to ensure that money will be available to pay for restoration of the interior of 
the premises at the end of the tenancy.  See Questions 21 and 28. 

28. May a housing provider take other steps to ensure that money will be available to 
pay for restoration of the interior of the premises at the end of the tenancy? 

Where it is necessary in order to ensure with reasonable certainty that funds will be 
available to pay for the restorations at the end of the tenancy, the housing provider may negotiate 
with the tenant as part of a restoration agreement a provision that requires the tenant to make 
payments into an interest-bearing escrow account.  A housing provider may not routinely require 
that tenants place money in escrow accounts when a modification is sought.  Both the amount 
and the terms of the escrow payment are subject to negotiation between the housing provider and 
the tenant. 

Simply because an individual has a disability does not mean that she is less creditworthy 
than an individual without a disability. The decision to require that money be placed in an 
escrow account should be based on the following factors: 1) the extent and nature of the 
proposed modifications; 2) the expected duration of the lease; 3) the credit and tenancy history 
of the individual tenant; and 4) other information that may bear on the risk to the housing 
provider that the premises will not be restored.  

If the housing provider decides to require payment into an escrow account, the amount of 
money to be placed in the account cannot exceed the cost of restoring the modifications, and the 
period of time during which the tenant makes payment into the escrow account must be 
reasonable. Although a housing provider may require that funds be placed in escrow, it does not 
automatically mean that the full amount of money needed to make the future restorations can be 
required to be paid at the time that the modifications are sought.  In addition, it is important to 
note that interest from the account accrues to the benefit of the tenant.  If an escrow account is 
established, and the housing provider later decides not to have the unit restored, then all funds in 
the account, including the interest, must be promptly returned to the tenant. 

Example 1: Because of a mobility disability, a tenant requests a reasonable 
modification. The modification includes installation of grab bars in the bathroom.  The tenant 
has an excellent credit history and has lived in the apartment for five years before becoming 
disabled. Under these circumstances, it may not be reasonable to require payment into an 
escrow account. 

Example 2: Because of a mobility disability, a new tenant with a poor credit history 
wants to lower the kitchen cabinets to a more accessible height.  It may be reasonable for the 
housing provider to require payment into an interest bearing escrow account to ensure that funds 
are available for restoration. 
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Example 3: A housing provider requires all tenants with disabilities to pay a set sum 
into an interest bearing escrow account before approving any request for a reasonable 
modification.  The amount required by the housing provider has no relationship to the actual cost 
of the restoration. This type of requirement violates the Fair Housing Act.   

29. What if a person with a disability moves into a rental unit and wants the carpet 
taken up because her wheelchair does not move easily across carpeting?  Is that a 
reasonable accommodation or modification? 

Depending on the circumstances, removal of carpeting may be either a reasonable 
accommodation or a reasonable modification.   

 Example 1:  If the housing provider has a practice of not permitting a tenant to change 
flooring in a unit and there is a smooth, finished floor underneath the carpeting, generally, 
allowing the tenant to remove the carpet would be a reasonable accommodation.   

Example 2:  If there is no finished flooring underneath the carpeting, generally, 
removing the carpeting and installing a finished floor would be a reasonable modification that 
would have to be done at the tenant’s expense. If the finished floor installed by the tenant does 
not affect the housing provider’s or subsequent tenant’s use or enjoyment of the premises, the 
tenant would not have to restore the carpeting at the conclusion of the tenancy. See Questions 24 
and 25. 

Example 3:  If the housing provider has a practice of replacing the carpeting before a 
new tenant moves in, and there is an existing smooth, finished floor underneath, then it would be 
a reasonable accommodation of his normal practice of installing new carpeting for the housing 
provider to just take up the old carpeting and wait until the tenant with a mobility disability 
moves out to put new carpeting down. 

30. Who is responsible for paying for the costs of structural changes to a dwelling unit 
that has not yet been constructed if a purchaser with a disability needs different or 
additional features to make the unit meet her disability-related needs? 

If the dwelling unit is not subject to the design and construction requirements (i.e., a 
detached single family home or a multi-story townhouse without an elevator), then the purchaser 
is responsible for the additional costs associated with the structural changes. The purchaser is 
responsible for any additional cost that the structural changes might create over and above what 
the original design would have cost. 

If the unit being purchased is subject to the design and construction requirements of the 
Fair Housing Act, then all costs associated with incorporating the features required by the Act 
are borne by the builder. If a purchaser with a disability needs different or additional features 
added to a unit under construction or about to be constructed beyond those already required by 
the Act, and it would cost the builder more to provide the requested features, the structural 
changes would be considered a reasonable modification and the additional costs would have to 
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be borne by the purchaser. The purchaser is responsible for any additional cost that the 
structural changes might create over and above what the original design would have cost. 

Example 1:  A buyer with a mobility disability is purchasing a single family dwelling 
under construction and asks for a bathroom sink with a floorless base cabinet with retractable 
doors that allows the buyer to position his wheelchair under the sink. If the cabinet costs more 
than the standard vanity cabinet provided by the builder, the buyer is responsible for the 
additional cost, not the full cost of the requested cabinet.  If, however, the alternative cabinet 
requested by the buyer costs less than or the same as the one normally provided by the builder, 
and the installation costs are also the same or less, then the builder should install the requested 
cabinet without any additional cost to the buyer. 

Example 2: A buyer with a mobility disability is purchasing a ground floor unit in a 
detached townhouse that is designed with a concrete step at the front door. The buyer requests 
that the builder grade the entrance to eliminate the need for the step.  If the cost of providing the 
at-grade entrance is no greater than the cost of building the concrete step, then the builder would 
have to provide the at-grade entrance without additional charge to the purchaser. 

 Example 3: A buyer with a mobility disability is purchasing a unit that is subject to the 
design and construction requirements of the Fair Housing Act.  The buyer wishes to have grab 
bars installed in the unit as a reasonable modification to the bathroom.  The builder is 
responsible for installing and paying for the wall reinforcements for the grab bars because these 
reinforcements are required under the design and construction provisions of the Act.  The buyer 
is responsible for the costs of installing and paying for the grab bars. 

31. Are the rules the same if a person with a disability lives in housing that receives 
federal financial assistance and the needed structural changes to the unit or common area 
are the result of the tenant having a disability? 

Housing that receives federal financial assistance is covered by both the Fair Housing 
Act and Section 504 of the Rehabilitation Act of 1973. Under regulations implementing Section 
504, structural changes needed by an applicant or resident with a disability in housing receiving 
federal financial assistance are considered reasonable accommodations.  They must be paid for 
by the housing provider unless providing them would be an undue financial and administrative 
burden or a fundamental alteration of the program or unless the housing provider can 
accommodate the individual’s needs through other means.  Housing that receives federal 
financial assistance and that is provided by state or local entities may also be covered by Title II 
of the Americans with Disabilities Act.     

Example 1: A tenant who uses a wheelchair and who lives in privately owned housing 
needs a roll-in shower in order to bathe independently. Under the Fair Housing Act the tenant 
would be responsible for the costs of installing the roll-in shower as a reasonable modification to 
his unit. 
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Example 2: A tenant who uses a wheelchair and who lives in housing that receives 
federal financial assistance needs a roll-in shower in order to bathe independently. Under 
Section 504 of the Rehabilitation Act of 1973, the housing provider would be obligated to pay 
for and install the roll-in shower as a reasonable accommodation to the tenant unless doing so 
was an undue financial and administrative burden or unless the housing provider could meet the 
tenant’s disability-related needs by transferring the tenant to another appropriate unit that 
contains a roll-in shower. 

HUD has provided more detailed information about Section 504’s requirements. See 
www.hud.gov/offices/fheo/disabilities/sect504.cfm. 

32. If a person believes that she has been unlawfully denied a reasonable modification, 
what should that person do if she wants to challenge that denial under the Act?  

When a person with a disability believes that she has been subjected to a discriminatory 
housing practice, including a provider’s wrongful denial of a request for a reasonable 
modification, she may file a complaint with HUD within one year after the alleged denial or may 
file a lawsuit in federal district court within two years of the alleged denial.  If a complaint is 
filed, HUD will investigate the complaint at no cost to the person with a disability.   

There are several ways that a person may file a complaint with HUD: 

•  By placing a toll-free call to 1-800-669-9777 or TTY 1-800-927-9275; 

•  By completing the “on-line” complaint form available on the HUD internet 
site: http://www.hud.gov; or 

•  By mailing a completed complaint form or letter to:   

Office of Fair Housing and Equal Opportunity 
Department of Housing & Urban Development 
451 Seventh Street, S.W., Room 5204 

   Washington, DC 20410-2000 

Upon request, HUD will provide printed materials in alternate formats (large print, audio 
tapes, or Braille) and provide complainants with assistance in reading and completing forms.   

The Civil Rights Division of the Justice Department brings lawsuits in federal courts 
across the country to end discriminatory practices and to seek monetary and other relief for 
individuals whose rights under the Fair Housing Act have been violated.  The Civil Rights 
Division initiates lawsuits when it has reason to believe that a person or entity is involved in a 
“pattern or practice” of discrimination or when there has been a denial of rights to a group of 
persons that raises an issue of general public importance.  The Division also participates as 
amicus curiae in federal court cases that raise important legal questions involving the application 
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and/or interpretation of the Act. To alert the Justice Department to matters involving a pattern or 
practice of discrimination, matters involving the denial of rights to groups of persons, or lawsuits 
raising issues that may be appropriate for amicus participation, contact: 

U.S. Department of Justice 
   Civil Rights Division 

Housing and Civil Enforcement Section – G St. 
   950 Pennsylvania Avenue, N.W.
   Washington, DC 20530 

For more information on the types of housing discrimination cases handled by the Civil 
Rights Division, please refer to the Housing and Civil Enforcement Section’s website at 
http://www.usdoj.gov/crt/housing/hcehome.html. 

A HUD or Department of Justice decision not to proceed with a Fair Housing Act matter 
does not foreclose private plaintiffs from pursuing a private lawsuit.  However, litigation can be 
an expensive, time-consuming, and uncertain process for all parties.  HUD and the Department 
of Justice encourage parties to Fair Housing Act disputes to explore all reasonable alternatives to 
litigation, including alternative dispute resolution procedures, such as mediation.  HUD attempts 
to conciliate all Fair Housing Act complaints.  In addition, it is the Department of Justice’s 
policy to offer prospective defendants the opportunity to engage in pre-suit settlement 
negotiations, except in the most unusual circumstances.  
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Subject:  Assessing a Person’s Request to Have an Animal as a Reasonable Accommodation Under 

the Fair Housing Act 

 

1. Purpose: This notice explains certain obligations of housing providers under the Fair Housing 

Act (FHA) with respect to animals that individuals with disabilities may request as reasonable 

accommodations.  There are two types of assistance animals: (1) service animals, and (2) other 

trained or untrained animals that do work, perform tasks, provide assistance, and/or provide 

therapeutic emotional support for individuals with disabilities (referred to in this guidance as a 

“support animal”).  Persons with disabilities may request a reasonable accommodation for 

service animals and other types of assistance animals, including support animals, under the 

FHA.  This guidance provides housing providers with a set of best practices for complying with 

the FHA when assessing requests for reasonable accommodations to keep animals in housing, 

including the information that a housing provider may need to know from a health care 

professional about an individual’s need for an assistance animal in housing.  This guidance 

replaces HUD’s prior guidance, FHEO-2013-01, on housing providers’ obligations regarding 

service animals and assistance animals.  In particular, this guidance provides a set of best 

practices regarding the type and amount of documentation a housing provider may ask an 

individual with a disability to provide in support of an accommodation request for a support 

animal, including documentation of a disability (that is, physical or mental impairments that 

substantially limit at least one major life activity) or a disability-related need for a support 

animal when the disability or disability-related need for the animal is non-obvious and not 

known to the housing provider.  By providing greater clarity through this guidance, HUD seeks 

to provide housing providers with a tool they may use to reduce burdens that they may face 

when they are uncertain about the type and amount of documentation they may need and may 

be permitted to request when an individual seeks to keep a support animal in housing.  Housing 

providers may be subject to the requirements of several civil rights laws, including but not 

limited to the FHA, Section 504 of the Rehabilitation Act (Section 504), and the Americans 

with Disabilities Act (ADA).  This guidance does not address how HUD will process 

complaints against housing providers under Section 504 or the ADA. 

 

http://www.hud.gov/
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2. Applicability: This notice applies to all housing providers covered by the FHA.1 

 

3. Organization: There are two sections to this notice.  The first, “Assessing a Person’s Request to 

Have an Animal as a Reasonable Accommodation Under the Fair Housing Act,” recommends a 

set of best practices for complying with the FHA when assessing accommodation requests 

involving animals to assist housing providers and help them avoid violations of the FHA.  The 

second section to this notice, “Guidance on Documenting an Individual’s Need for Assistance 

Animals in Housing,” provides guidance on information that an individual seeking a reasonable 

accommodation for an assistance animal may need to provide to a housing provider about his or 

her disability-related need for the requested accommodation, including supporting information 

from a health care professional. 

 

Questions regarding this notice may be directed to the HUD Office of Fair Housing and Equal 

Opportunity, Office of the Deputy Assistant Secretary for Enforcement and Programs, or your local 

HUD Office of Fair Housing and Equal Opportunity. 

 

 

 

 

___________________________________ 

Anna María Farías, Assistant Secretary for 

Fair Housing and Equal Opportunity 

 

  

 
1 The Fair Housing Act covers virtually all types of housing, including privately owned housing and federally assisted 

housing, with a few limited exceptions.   
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Assessing a Person’s Request to Have an Animal 

as a Reasonable Accommodation Under the Fair Housing Act2 

 

The Fair Housing Act (FHA) makes it unlawful for a housing provider3 to refuse to make a 

reasonable accommodation that a person with a disability may need in order to have equal 

opportunity to enjoy and use a dwelling.4  One common request housing providers receive is for a 

reasonable accommodation to providers’ pet or no animal policies so that individuals with 

disabilities are permitted to use assistance animals in housing,5 including public and common use 

areas.   

 

Assistance animals are not pets.  They are animals that do work, perform tasks, assist, and/or 

provide therapeutic emotional support for individuals with disabilities.6  There are two types of 

assistance animals: (1) service animals, and (2) other animals that do work, perform tasks, provide 

assistance, and/or provide therapeutic emotional support for individuals with disabilities (referred to 

in this guidance as a “support animal”).7  An animal that does not qualify as a service animal or 

other type of assistance animal is a pet for purposes of the FHA and may be treated as a pet for 

purposes of the lease and the housing provider’s rules and policies.  A housing provider may 

exclude or charge a fee or deposit for pets in its discretion and subject to local law but not for 

service animals or other assistance animals.8 

 
2 This document is an integral part of U.S. Department of Housing and Urban Development Office 

of Fair Housing and Equal Opportunity Notice FHEO-2020-01, dated January 28, 2020 (sometimes 

referred to as the “Assistance Animal Notice”). 
3 The term “housing provider” refers to any person or entity engaging in conduct covered by the 

FHA. Courts have applied the FHA to individuals, corporations, partnerships, associations, 

property owners, housing managers, homeowners and condominium associations, cooperatives, 

lenders, insurers, real estate agents, brokerage services, state and local governments, colleges and 

universities, as well as others involved in the provision of housing, residential lending, and other 

real estate-related services.  
4 42 U.S.C. § 3604(f)(3)(B); 24 C.F.R. § 100.204.  Unless otherwise specified, all citations refer to 

those authorities effective as of the date of the publication of this guidance. 
5 For purposes of this guidance, the term “housing” refers to all housing covered by the Fair 

Housing Act, including apartments, condominiums, cooperatives, single family homes, nursing 

homes, assisted living facilities, group homes, domestic violence shelters, emergency shelters, 

homeless shelters, dormitories, and other types of housing covered by the FHA.  
6 See 24 C.F.R. § 5.303(a). 
7 Under the FHA, a disability is a physical or mental impairment that substantially limits one or 

more major life activities.  See 24 C.F.R. § 100.201. 
8 See Joint Statement of the Department of Housing and Urban Development and the Department of 

Justice, Reasonable Accommodations Under the Fair Housing Act (“Joint Statement”), Q and A 11 

(May 17, 2004), at https://www.hud.gov/sites/documents/huddojstatement.pdf; Fair Hous. of the 

Dakotas, Inc. v. Goldmark Prop. Mgmt., 778 F. Supp. 2d 1028 (D.N.D. 2011).  HUD views the 

Joint Statement as well-reasoned guidance on some of the topics addressed in this guidance. The 

Joint Statement, available to the public since 2004, has been cited from time to time by courts.  See, 

e.g., Bhogaita v. Altamonte Heights Condo. Ass’n, 765 F.3d 1277, 1286 (11th Cir. 2014); Sinisgallo 
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As of the date of the issuance of this guidance, FHA complaints concerning denial of reasonable 

accommodations and disability access comprise almost 60% of all FHA complaints and those 

involving requests for reasonable accommodations for assistance animals are significantly 

increasing. In fact, such complaints are one of the most common types of fair housing complaints 

that HUD receives.   In addition, most HUD charges of discrimination against a housing provider 

following a full investigation involve the denial of a reasonable accommodation to a person who has 

a physical or mental disability that the housing provider cannot readily observe.9   

 

HUD is providing this guidance to help housing providers distinguish between a person with a non-

obvious disability who has a legitimate need for an assistance animal and a person without a 

disability who simply wants to have a pet or avoid the costs and limitations imposed by housing 

providers’ pet policies, such as pet fees or deposits.  The guidance may also help persons with a 

disability who request a reasonable accommodation to use an assistance animal in housing. 

 

While most requests for reasonable accommodations involve one animal, requests sometimes 

involve more than one animal (for example, a person has a disability-related need for both animals, 

or two people living together each have a disability-related need for a separate assistance animal).  

The decision-making process in this guidance can be used for all requests for exceptions or 

modifications to housing providers’ rules, policies, practices, and/or procedures so persons with 

disabilities can have assistance animals in the housing where they reside. 

 

This guidance is provided as a tool for housing providers and persons with a disability to use at their 

discretion and provides a set of best practices for addressing requests for reasonable 

accommodations to keep animals in housing where individuals with disabilities reside or seek to 

reside.  It should be read together with HUD’s regulations prohibiting discrimination under the 

FHA10 —with which housing providers must comply— and the HUD/Department of Justice (DOJ) 

Joint Statement on Reasonable Accommodation under the Fair Housing Act, available at 

https://www.hud.gov/sites/documents/huddojstatement.pdf.  A housing provider may also be 

subject to the Americans with Disabilities Act (ADA) and therefore should also refer to DOJ’s 

regulations implementing Title II and Title III of the ADA at 28 C.F.R. parts 35 and 36 , and DOJ’s 

guidance on service animals, Frequently Asked Questions about Service Animals and the ADA at 

https://www.ada.gov/regs2010/service_animal_qa.html and ADA Requirements: Service Animals at 

https://www.ada.gov/service_animals_2010.htm.  This guidance replaces HUD’s prior guidance on 

housing providers’ obligations regarding service animals and assistance animals.11  Housing 

 

v. Town of Islip Hous. Auth., 865 F. Supp. 2d 307, 336-42 (E.D.N.Y. 2012).  However, HUD does 

not intend to imply that the Joint Statement is independently binding statutory or regulatory 

authority.  HUD understands it to be subject to applicable limitations on the use of guidance.  See 

“Treatment as a Guidance Document” on p.5 for a citation of authorities on permissible use of 

guidance.      
9 See, e.g., HUD v. Castillo Condominium Ass’n, No. 12-M-034-FH-9, 2014 HUD ALJ LEXIS 2 

(HUD Sec’y, October 02, 2014) aff’d, 821 F.3d 92 (1st Cir. 2016); HUD v. Riverbay, No. 11-F-

052-FH-18, 2012 HUD ALJ LEXIS 15 (HUD ALJ, May 07, 2012), aff’d, 2012 ALJ LEXIS 19 

(HUD Sec’y June 06, 2012). 
10 24 C.F.R. Part 100. 
11 FHEO-2013-01. 

https://www.hud.gov/sites/documents/huddojstatement.pdf
https://www.ada.gov/regs2010/service_animal_qa.html
https://www.ada.gov/service_animals_2010.htm
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providers should not reassess requests for reasonable accommodations that were granted prior to the 

issuance of this guidance in compliance with the FHA. 

 

Treatment as a Guidance Document 

 

As a guidance document, this document does not expand or alter housing providers’ obligations 

under the Fair Housing Act or HUD’s implementing regulations. It should be construed consistently 

with Executive Order 13891 of October 9, 2019 entitled “Promoting the Rule of Law Through 

Improved Agency Guidance Documents,” Executive Order 13892 of October 9, 2019 entitled 

“Promoting the Rule of Law Through Transparency and Fairness in Civil Administrative 

Enforcement and Adjudication,” the Office of Management and Budget Memorandum M-20-02 

entitled “Guidance Implementing Executive Order 13891, Titled ‘Promoting 

the Rule of Law Through Improved Agency Guidance Documents,’” the Department of Justice 

Memorandum of January 25, 2018 entitled “Limiting Use of Agency Guidance Documents in 

Affirmative Civil Enforcement Cases,” and the Department of Justice Memorandum of November 

16, 2017 entitled “Prohibition on Improper Guidance Documents.”    

 

Part I:  Service Animals   

 

The FHA requires housing providers to modify or make exceptions to policies governing animals 

when it may be necessary to permit persons with disabilities to utilize animals.12  Because HUD 

interprets the FHA to require access for individuals who use service animals, housing providers 

should initially follow the analysis that DOJ has determined is used for assessing whether an animal 

is a service animal under the ADA.13  The Department of Justice’s ADA regulations generally 

require state and local governments and public accommodations to permit the use of service animals 

by an individual with a disability.14  For support animals and other assistance animals that may be 

necessary in housing, although the ADA does not provide for access, housing providers must 

comply with the FHA, which does provide for access.15 

 

 
12 42 U.S.C. § 3604(f)(3)(B); 24 C.F.R. § 100.204.  See also Pet Ownership for the Elderly and 

Persons with Disabilities – Final Rule, 73 Fed. Reg. 63833 (Oct. 27, 2008).   
13 24 C.F.R. § 100.204(b).   
14 28 C.F.R. §§ 35.136(g); 36.302(c)(7). 
15 Specifically, under the Fair Housing Act, housing providers are obligated to permit, as a 

reasonable accommodation, the use of animals that work, provide assistance, or perform tasks that 

benefit persons with disabilities, or provide emotional support to alleviate a symptom of effect of a 

disability.  Separate regulations govern airlines and other common carriers, which are outside the 

scope of this guidance. 
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What is a service animal? 

 

Under the ADA, “service animal means any dog that is individually trained to do work or 

perform tasks for the benefit of an individual with a disability, including a physical, sensory, 

psychiatric, intellectual, or other mental disability.  Other species of animals, whether wild or 

domestic, trained or untrained, are not service animals for the purposes of this definition.  The 

work or tasks performed by a service animal must be directly related to the individual's 

disability.”16   

 

As a best practice, housing providers may use the following questions to help them determine if an 

animal is a service animal under the ADA:17 

 

1. Is the animal a dog?     

 

➢ If “yes,” proceed to the next question.  

➢ If “no,” the animal is not a service animal but may be another type of assistance animal 

for which a reasonable accommodation is needed.18  Proceed to Part II below. 

 

2. Is it readily apparent that the dog is trained to do work or perform tasks for the benefit of an 

individual with a disability?         

 

➢ If “yes,” further inquiries are unnecessary and inappropriate because the animal is a 

service animal.19   

➢ If “no,” proceed to the next question. 

 

 

It is readily apparent when the dog is observed: 

• guiding an individual who is blind or has low vision 

• pulling a wheelchair 

• providing assistance with stability or balance to an individual with an observable 

mobility disability20 

 

3. It is advisable for the housing provider to limit its inquiries to the following two questions:  

 

➢ The housing provider may ask in substance: (1) “Is the animal required because of a 

 
16 28 C.F.R. §§ 35.104; 36.104 (emphasis added). 
17 28 C.F.R. §§ 35.136; 36.302(c). 
18 Although a miniature horse is not a service animal, DOJ has determined that the same type of 

analysis is applied to determine whether a miniature horse should be provided access, although 

additional considerations, beyond the scope of this guidance, apply.  See 28 C.F.R. §§ 35.136(i); 

36.302(c)(9). 
19 28 C.F.R. §§ 35.136(f); 36.302(c)(6). 
20 28 C.F.R. §§ 35.136(f); 36.302(c)(6). 
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disability?” and (2) “What work or task has the animal been trained to perform?”21  Do not 

ask about the nature or extent of the person’s disability, and do not ask for documentation.  

A housing provider, at its discretion, may make the truth and accuracy of information 

provided during the process part of the representations made by the tenant under a lease or 

similar housing agreement to the extent that the lease or agreement requires the truth and 

accuracy of other material information. 

  

➢ If the answer to question (1) is “yes” and work or a task is identified in response to 

question (2), grant the requested accommodation, if otherwise reasonable, because the 

animal qualifies as a service animal.   

➢ If the answer to either question is “no” or “none,” the animal does not qualify as a 

service animal under federal law but may be a support animal or other type of assistance 

animal that needs to be accommodated.  HUD offers guidance to housing providers on 

this in Part II. 

 

Performing “work or tasks” means that the dog is trained to take a specific action when needed to 

assist the person with a disability. 

o If the individual identifies at least one action the dog is trained to take which is helpful to 

the disability other than emotional support, the dog should be considered a service animal 

and permitted in housing, including public and common use areas.  Housing providers 

should not make further inquiries.   

o If no specific work or task is identified, the dog should not be considered a service 

animal but may be another type of animal for which a reasonable accommodation may be 

required.  Emotional support, comfort, well-being, and companionship are not a specific 

work or task for purposes of analysis under the ADA. 

 

For more information, refer to the ADA rules and service animal guidance on DOJ’s ADA Home 

Page at www.ada.gov22 or call the ADA Information Line at 1-800-514-0301.   

 

 

Part II:  Analysis of reasonable accommodation requests under the Fair Housing Act for 

assistance animals other than service animals   

 

A reasonable accommodation is a change, exception, or adjustment to a rule, policy, practice, or 

service that may be necessary for a person with a disability to have equal opportunity to use and 

enjoy a dwelling, including public and common use spaces.   

 

Remember:  While it is not necessary to submit a written request or to use the words “reasonable 

accommodation,” “assistance animal,” or any other special words to request a reasonable 

accommodation under the FHA, persons making a request are encouraged to do so in order to avoid 

 
21 28 C.F.R. §§ 35.136(f); 36.302(c)(6). 
22 See Frequently Asked Questions About Service Animals and the ADA at 

https://www.ada.gov/regs2010/service_animal_qa.html; ADA Requirements: Service Animals at 

https://www.ada.gov/service_animals_2010.htm.   

http://www.ada.gov/
https://www.ada.gov/regs2010/service_animal_qa.html
https://www.ada.gov/service_animals_2010.htm
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miscommunication.23  Persons with disabilities may also want to keep a copy of their reasonable 

accommodation requests and supporting documentation in case there is a later dispute about when 

or whether a reasonable accommodation request was made.  Likewise, housing providers may find 

it helpful to have a consistently maintained list of reasonable accommodation requests.24   

 

A resident may request a reasonable accommodation either before or after acquiring the assistance 

animal.25  An accommodation also may be requested after a housing provider seeks to terminate the 

resident’s lease or tenancy because of the animal’s presence, although such timing may create an 

inference against good faith on the part of the person seeking a reasonable accommodation.  

However, under the FHA, a person with a disability may make a reasonable accommodation request 

at any time, and the housing provider must consider the reasonable accommodation request even if 

the resident made the request after bringing the animal into the housing.26   

 

As a best practice, housing providers may use the following questions to help them make a decision 

when the animal does not meet the definition of service animal.27 

 

4. Has the individual requested a reasonable accommodation — that is, asked to get or keep an 

animal in connection with a physical or mental impairment or disability?  

 

Note:  The request for a reasonable accommodation with respect to an assistance animal may be oral 

or written. It may be made by others on behalf of the individual, including a person legally residing 

in the unit with the requesting individual or a legal guardian or authorized representative.28  

 

➢ If “yes,” proceed to Part III. 

➢ If “no,” the housing provider is not required to grant a reasonable accommodation that has 

not been requested.   

 

 

Part III:  Criteria for assessing whether to grant the requested accommodation  

 

As a best practice, housing providers may use the following questions to help them assess whether 

 
23 See Joint Statement, Q and A 12 (May 17, 2004), at 

https://www.hud.gov/sites/documents/huddojstatement.pdf.    
24 See Joint Statement, Q and A 13 (May 17, 2004), at 

https://www.hud.gov/sites/documents/huddojstatement.pdf.    
25 See Joint Statement, Q and A 12 (May 17, 2004), at 

https://www.hud.gov/sites/documents/huddojstatement.pdf. 
26 See 24 C.F.R. § 100.204(a). 
27 See Janush v. Charities Hous. Dev. Corp., 169 F.Supp.2d 1133, 1136-37 (N.D. Cal., 2000) 

(rejecting an argument that a definition of “service dog” should be read into the Fair Housing Act to 

create a rule that accommodation of animals other than service dogs is per se unreasonable, instead 

finding that “the law imposes on defendants the obligation to consider each request individually and 

to grant requests that are reasonable.”). 
28 See Joint Statement, Q and A 12 (May 17, 2004), at 

https://www.hud.gov/sites/documents/huddojstatement.pdf.    

https://www.hud.gov/sites/documents/huddojstatement.pdf
https://www.hud.gov/sites/documents/huddojstatement.pdf
https://www.hud.gov/sites/documents/huddojstatement.pdf
https://www.hud.gov/sites/documents/huddojstatement.pdf


9 

 

to grant the requested accommodation. 

 

5. Does the person have an observable disability or does the housing provider (or agent making the 

determination for the housing provider) already have information giving them reason to believe 

that the person has a disability?       

 

➢ If “yes,” skip to question #7 to determine if there is a connection between the 

person’s disability and the animal.  

➢ If “no,” continue to the next question. 

 

Observable and Non-Observable Disabilities 

 

Under the FHA, a disability is a physical or mental impairment that substantially limits one 

or more major life activities.  While some impairments may seem invisible, others can be 

readily observed.  Observable impairments include blindness or low vision, deafness or being 

hard of hearing, mobility limitations, and other types of impairments with observable 

symptoms or effects, such as intellectual impairments (including some types of autism), 

neurological impairments (e.g., stroke, Parkinson’s disease, cerebral palsy, epilepsy, or brain 

injury), mental illness, or other diseases or conditions that affect major life activities or 

bodily functions.29  Observable impairments generally tend to be obvious and would not be 

reasonably attributable to non-medical causes by a lay person. 

 

Certain impairments, however, especially including impairments that may form the basis for 

a request for an emotional support animal, may not be observable.  In those instances, a 

housing provider may request information regarding both the disability and the disability-

related need for the animal.  Housing providers are not entitled to know an individual’s 

diagnosis. 

 

6. Has the person requesting the accommodation provided information that reasonably supports 

that the person seeking the accommodation has a disability?30   

   

➢ If “yes,” proceed to question #7.  A housing provider, at its discretion, may make the truth 

and accuracy of information provided during the process part of the representations made by 

the tenant under a lease or similar housing agreement to the extent that the lease or 

agreement requires the truth and accuracy of other material information. 

➢ If “no,” the housing provider is not required to grant the accommodation unless this 

information is provided but may not deny the accommodation on the grounds that the person 

requesting the accommodation has not provided this information until the requester has been 

provided a reasonable opportunity to do so.31  To assist the person requesting the 

 
29 See 24 C.F.R. § 100.201.   
30 See Joint Statement, Q and A 17 (May 17, 2004), at 

https://www.hud.gov/sites/documents/huddojstatement.pdf.    
31 This would not permit the housing provider to require any independent evaluation or diagnosis 

specifically obtained for the housing provider or for the housing provider to engage in its own direct 

 

https://www.hud.gov/sites/documents/huddojstatement.pdf
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accommodation to understand what information the housing provider is seeking, the housing 

provider is encouraged to direct the requester to the Guidance on Documenting an 

Individual’s Need for Assistance Animals in Housing.  Referring the requester to that 

Guidance will also help ensure that the housing provider receives the disability-related 

information that is actually needed to make a reasonable accommodation decision. 

 

Information About Disability May Include . . . 

 

• A determination of disability from a federal, state, or local government agency.  

• Receipt of disability benefits or services (Social Security Disability Income (SSDI)), 

Medicare or Supplemental Security Income (SSI) for a person under age 65, veterans’ 

disability benefits, services from a vocational rehabilitation agency, or disability benefits or 

services from another federal, state, or local agency. 

• Eligibility for housing assistance or a housing voucher received because of disability. 

• Information confirming disability from a health care professional – e.g., physician, 

optometrist, psychiatrist, psychologist, physician’s assistant, nurse practitioner, or nurse. 

 

Note that a determination that an individual does not qualify as having a disability for purposes 

of a benefit or other program does not necessarily mean the individual does not have a disability 

for purposes of the FHA, Section 504, or the ADA.32 

 

Disability Determination 

 

Note that under DOJ’s regulations implementing the ADA Amendments Act of 2008, which 

HUD considers instructive when determining whether a person has a disability under the FHA, 

some types of impairments will, in virtually all cases, be found to impose a substantial limitation 

on a major life activity resulting in a determination of a disability.33  Examples include deafness, 

blindness, intellectual disabilities, partially or completely missing limbs or mobility impairments 

requiring the use of a wheelchair, autism, cancer, cerebral palsy, diabetes, epilepsy, muscular 

dystrophy, multiple sclerosis, Human Immunodeficiency Virus (HIV) infection, major 

depressive disorder, bipolar disorder, post-traumatic stress disorder, traumatic brain injury, 

obsessive compulsive disorder, and schizophrenia.34  This does not mean that other conditions 

are not disabilities.  It simply means that in virtually all cases these conditions will be covered as 

disabilities.  While housing providers will be unable to observe or identify some of these 

impairments, individuals with disabilities sometimes voluntarily provide more details about their 

disability than the housing provider actually needs to make decisions on accommodation 

requests. When this information is provided, housing providers should consider it.   

 

 

evaluation.  See Joint Statement, Q and A 17-18 (May 17, 2004), at 

https://www.hud.gov/sites/documents/huddojstatement.pdf.    
32 See Joint Statement, Q and A 18 (May 17, 2004), at 

https://www.hud.gov/sites/documents/huddojstatement.pdf.    
33 See 28 C.F.R. §§ 35.108(d)(2); 36.105(d)(2).   
34 See 28 C.F.R. §§ 35.108(d)(2)(iii); 36.105(d)(2)(iii).   

https://www.hud.gov/sites/documents/huddojstatement.pdf
https://www.hud.gov/sites/documents/huddojstatement.pdf
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Documentation from the Internet 

 

Some websites sell certificates, registrations, and licensing documents for assistance animals to 

anyone who answers certain questions or participates in a short interview and pays a fee.  Under 

the Fair Housing Act, a housing provider may request reliable documentation when an individual 

requesting a reasonable accommodation has a disability and disability-related need for an 

accommodation that are not obvious or otherwise known.35  In HUD’s experience, such 

documentation from the internet is not, by itself, sufficient to reliably establish that an individual 

has a non-observable disability or disability-related need for an assistance animal.   

 

By contrast, many legitimate, licensed health care professionals deliver services remotely, 

including over the internet.  One reliable form of documentation is a note from a person’s health 

care professional that confirms a person’s disability and/or need for an animal when the provider 

has personal knowledge of the individual. 

 

7. Has the person requesting the accommodation provided information which reasonably supports 

that the animal does work, performs tasks, provides assistance, and/or provides therapeutic 

emotional support with respect to the individual’s disability?36 

 

➢ If “yes,” proceed to Part IV.  A housing provider, at its discretion, may make the truth and 

accuracy of information provided during the process part of the representations made by the 

tenant under a lease or similar housing agreement to the extent that the lease or agreement 

requires the truth and accuracy of other material information. 

➢ If “no,” the housing provider is not required to grant the accommodation unless this 

information is provided but may not deny the accommodation on the grounds that the person 

requesting the accommodation has not provided this information until the requester has been 

provided a reasonable opportunity to do so.  To assist the person requesting the 

accommodation to understand what information the housing provider is seeking, the housing 

provider is encouraged to direct the requester to the Guidance on Documenting an 

Individual’s Need for Assistance Animals in Housing.  Referring the requester to that 

Guidance will also help ensure that the housing provider receives the disability-related 

information that is actually needed to make a reasonable accommodation decision. 

  

 
35 See Joint Statement, Q and A 18 (May 17, 2004), at 

https://www.hud.gov/sites/documents/huddojstatement.pdf. 
36 See Fair Hous. of the Dakotas, Inc. v. Goldmark Prop. Mgmt., 778 F. Supp. 2d 1028 (D.N.D. 

2011) (determining that, in housing, a broader variety of assistance animals may be necessary as a 

reasonable accommodation, regardless of specific training). 

https://www.hud.gov/sites/documents/huddojstatement.pdf
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Information Confirming Disability-Related Need  

for an Assistance Animal. . .  

 

• Reasonably supporting information often consists of information from a licensed health care 

professional – e.g., physician, optometrist, psychiatrist, psychologist, physician’s assistant, 

nurse practitioner, or nurse – general to the condition but specific as to the individual with a 

disability and the assistance or therapeutic emotional support provided by the animal.  

• A relationship or connection between the disability and the need for the assistance animal 

must be provided.  This is particularly the case where the disability is non-observable, and/or 

the animal provides therapeutic emotional support.   

• For non-observable disabilities and animals that provide therapeutic emotional support, a 

housing provider may ask for information that is consistent with that identified in the 

Guidance on Documenting an Individual’s Need for Assistance Animals in Housing (*see 

Questions 6 and 7) in order to conduct an individualized assessment of whether it must 

provide the accommodation under the Fair Housing Act.  The lack of such documentation in 

many cases may be reasonable grounds for denying a requested accommodation.    

 

Part IV: Type of Animal  

 

8. Is the animal commonly kept in households?       

 

➢ If “yes,” the reasonable accommodation should be provided under the FHA unless the general 

exceptions described below exist.37  

➢ If “no,” a reasonable accommodation need not be provided, but note the very rare circumstances 

described below. 

 

Animals commonly kept in households.  If the animal is a dog, cat, small bird, rabbit, hamster, 

gerbil, other rodent, fish, turtle, or other small, domesticated animal that is traditionally kept in the 

home for pleasure rather than for commercial purposes, then the reasonable accommodation should 

be granted because the requestor has provided information confirming that there is a disability-

related need for the animal.38  For purposes of this assessment, reptiles (other than turtles), barnyard 

animals, monkeys, kangaroos, and other non-domesticated animals are not considered common 

household animals. 

 

Unique animals.  If the individual is requesting to keep a unique type of animal that is not 

commonly kept in households as described above, then the requestor has the substantial burden of 

demonstrating a disability-related therapeutic need for the specific animal or the specific type of 

animal.  The individual is encouraged to submit documentation from a health care professional 

confirming the need for this animal, which includes information of the type set out in the Guidance 

on Documenting an Individual’s Need for Assistance Animals in Housing.  While this guidance 

 
37 See, e.g., Majors v. Hous. Auth. of the Cnty. of DeKalb Georgia, 652 F.2d 454, 457 (5th Cir. 

1981) (enforcing a “no pets” rule against an individual with a disability who needs an animal as a 

reasonable accommodation effectively deprives the individual of the benefits of the housing). 
38 See 24 C.F.R. § 100.204(a). 
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does not establish any type of new documentary threshold, the lack of such documentation in many 

cases may be reasonable grounds for denying a requested accommodation.  If the housing provider 

enforces a “no pets” policy or a policy prohibiting the type of animal the individual seeks to have, 

the housing provider may take reasonable steps to enforce the policy if the requester obtains the 

animal before submitting reliable documentation from a health care provider that reasonably 

supports the requestor’s disability-related need for the animal.  As a best practice, the housing 

provider should make a determination promptly, generally within 10 days of receiving 

documentation.39         

   

Reasonable accommodations may be necessary when the need for a  

unique animal involves unique circumstances … 

 

Examples: 

• The animal is individually trained to do work or perform tasks that cannot be performed by a 

dog. 

• Information from a health care professional confirms that: 

o Allergies prevent the person from using a dog; or 

o Without the animal, the symptoms or effects of the person’s disability will be 

significantly increased. 

• The individual seeks to keep the animal outdoors at a house with a fenced yard where the 

animal can be appropriately maintained. 

 

Example: A Unique Type of Support Animal 

 

An individually trained capuchin monkey performs tasks for a person with paralysis caused by a 

spinal cord injury.  The monkey has been trained to retrieve a bottle of water from the 

refrigerator, unscrew the cap, insert a straw, and place the bottle in a holder so the individual can 

get a drink of water.  The monkey is also trained to switch lights on and off and retrieve 

requested items from inside cabinets.  The individual has a disability-related need for this 

specific type of animal because the monkey can use its hands to perform manual tasks that a 

service dog cannot perform. 

 

 

Part V: General Considerations 

 

• The FHA does not require a dwelling to be made available to an individual whose tenancy 

would constitute a direct threat to the health or safety of other individuals or whose tenancy 

would result in substantial physical damage to the property of others.40  A housing provider 

may, therefore, refuse a reasonable accommodation for an assistance animal if the specific 

animal poses a direct threat that cannot be eliminated or reduced to an acceptable level 

through actions the individual takes to maintain or control the animal (e.g., keeping the 

 
39 See Joint Statement, Q and A 15 (May 17, 2004), at 

https://www.hud.gov/sites/documents/huddojstatement.pdf. 
40 See 24 C.F.R. § 100.202(d).   

https://www.hud.gov/sites/documents/huddojstatement.pdf
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animal in a secure enclosure).41  

• A reasonable accommodation may include a reasonable accommodation to a land use and 

zoning law, Homeowners Association (HOA) rule, or co-op rule.42 

• A housing provider may not charge a fee for processing a reasonable accommodation 

request.43 

• Pet rules do not apply to service animals and support animals.  Thus, housing providers may 

not limit the breed or size of a dog used as a service animal or support animal just because of 

the size or breed44 but can, as noted, limit based on specific issues with the animal’s conduct 

because it poses a direct threat or a fundamental alteration.45 

• A housing provider may not charge a deposit, fee, or surcharge for an assistance animal.  A 

housing provider, however, may charge a tenant for damage an assistance animal causes if it 

is the provider’s usual practice to charge for damage caused by tenants (or deduct it from the 

standard security deposits imposed on all tenants). 

• A person with a disability is responsible for feeding, maintaining, providing veterinary care, 

and controlling his or her assistance animal.  The individual may do this on his or her own 

or with the assistance of family, friends, volunteers, or service providers. 

• Individuals with disabilities and housing providers may reference the best practices provided 

in this guidance in making and responding to reasonable accommodation requests within the 

scope of this guidance for as long as it remains in effect.  HUD strongly encourages 

individuals with disabilities and housing providers to give careful attention to this guidance 

when making reasonable accommodation requests and decisions relating to animals. 

• Failure to adhere to this guidance does not necessarily constitute a violation by housing 

providers of the FHA or regulations promulgated thereunder.46   

• Before denying a reasonable accommodation request due to lack of information confirming 

an individual’s disability or disability-related need for an animal, the housing provider is 

encouraged to engage in a good-faith dialogue with the requestor called the “interactive 

process.”47  The housing provider may not insist on specific types of evidence if the 

information which is provided or actually known to the housing provider meets the 

requirements of this guidance (except as provided above).  Disclosure of details about the 

diagnosis or severity of a disability or medical records or a medical examination cannot be 

required.   

 
41 See Joint Statement Q and A 4 (May 17, 2004), at 

https://www.hud.gov/sites/documents/huddojstatement.pdf. 
42 See Warren v. Delvista Towers Condo. Ass’n, 49 F. Supp. 3d 1082 (S.D. Fla. 2014). 
43 See Joint Statement, Q and A 11 (May 17, 2004), at 

https://www.hud.gov/sites/documents/huddojstatement.pdf; Fair Hous. of the Dakotas, Inc. v. 

Goldmark Prop. Mgmt., 778 F. Supp. 2d 1028 (D.N.D. 2011). 
44 See, e.g., Bhogaita v. Altamonte Heights Condo. Ass’n, 765 F.3d 1277 (11th Cir. 2014) 

(reasonable accommodation to a housing provider’s rule that all dogs must be under 25 pounds). 
45 See 24 C.F.R. § 100.202(d); Joint Statement, Q and A’s 5 & 7 (May 17, 2004), at 

https://www.hud.gov/sites/documents/huddojstatement.pdf. 
46 See “Treatment as a Guidance Document” on p.5 for a citation of authorities on permissible use 

of guidance.  
47 See Joint Statement, Q and A 7 (May 17, 2004), at 

https://www.hud.gov/sites/documents/huddojstatement.pdf. 

https://www.hud.gov/sites/documents/huddojstatement.pdf
https://www.hud.gov/sites/documents/huddojstatement.pdf
https://www.hud.gov/sites/documents/huddojstatement.pdf
https://www.hud.gov/sites/documents/huddojstatement.pdf
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If a reasonable accommodation request, provided under the framework of this guidance, is denied 

because it would impose a fundamental alteration to the nature of the provider’s operations or 

impose an undue financial and administrative burden, the housing provider should engage in the 

interactive process to discuss whether an alternative accommodation may be effective in meeting 

the individual’s disability-related needs.48   

  

 
48 For guidance on what constitutes a fundamental alteration or an undue financial and 

administrative burden, refer to the HUD/DOJ Joint Statement on Reasonable Accommodation under 

the Fair Housing Act, available at https://www.hud.gov/sites/documents/huddojstatement.pdf. 
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Guidance on Documenting an Individual’s Need for  

Assistance Animals in Housing 
 

This section provides best practices for documenting an individual’s need for assistance animals in 

housing.  It offers a summary of information that a housing provider may need to know from a 

health care professional about an individual’s need for an assistance animal in housing.  It is 

intended to help individuals with disabilities explain to their health care professionals the type of 

information that housing providers may need to help them make sometimes difficult legal decisions 

under fair housing laws.  It also will help an individual with a disability and their health care 

provider understand what information may be needed to support an accommodation request when 

the disability or disability-related need for an accommodation is not readily observable or known by 

the housing provider.  Housing providers may not require a health care professional to use a specific 

form (including this document), to provide notarized statements, to make statements under penalty 

of perjury, or to provide an individual’s diagnosis or other detailed information about a person’s 

physical or mental impairments.49  Housing providers and the U.S. Department of Housing and 

Urban Development rely on professionals to provide accurate information to the best of their 

personal knowledge, consistent with their professional obligations.  This document only provides 

assistance on the type of information that may be needed under the Fair Housing Act (FHA).  The 

contents of this document do not have the force and effect of law and are not meant to bind the 

public in any way. This document is intended only to provide clarity to the public regarding existing 

requirements under the law or agency policies.  Further, this document does not create any 

obligation to provide health-care information and does not authorize or solicit the collection of any 

information not otherwise permitted by the FHA.50 

 

The Appendix to this Guide answers some commonly asked questions about terms and issues 

below.  An understanding of the terms and issues is helpful to providing this information. 

 

*** 

 

When providing this information, health care professionals should use personal knowledge of their 

patient/client – i.e., the knowledge used to diagnose, advise, counsel, treat, or provide health care or 

other disability-related services to their patient/client.  Information relating to an individual’s 

disability and health conditions must be kept confidential and cannot be shared with other 

 
49 See Joint Statement of the Department of Housing and Urban Development and the Department 

of Justice, Reasonable Accommodations Under the Fair Housing Act (“Joint Statement”), Q and 

A’s 13, 16-18 (May 17, 2004), at https://www.hud.gov/sites/documents/huddojstatement.pdf. 
50 This guidance does not expand on the obligations under the FHA or HUD’s regulations and 

should be construed consistently with Executive Order 13891 of October 9, 2019 entitled 

“Promoting the Rule of Law Through Improved Agency Guidance Documents,” Executive Order 

13892 of October 9, 2019 entitled “Promoting the Rule of Law Through Transparency and Fairness 

in Civil Administrative Enforcement and Adjudication,” the Department of Justice Memorandum of 

January 25, 2018 entitled “Limiting Use of Agency Guidance Documents in Affirmative Civil 

Enforcement Cases,” and the Department of Justice Memorandum of November 16, 2017 entitled 

“Prohibition on Improper Guidance Documents.” 

https://www.hud.gov/sites/documents/huddojstatement.pdf
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persons unless the information is needed for evaluating whether to grant or deny a reasonable 

accommodation request or unless disclosure is required by law.51 

 

As a best practice, documentation contemplated in certain circumstances by the Assistance Animals 

Guidance is recommended to include the following general information:  

 

• The patient’s name, 

• Whether the health care professional has a professional relationship with that patient/client 

involving the provision of health care or disability-related services, and 

• The type of animal(s) for which the reasonable accommodation is sought (i.e., dog, cat, bird, 

rabbit, hamster, gerbil, other rodent, fish, turtle, other specified type of domesticated animal, 

or other specified unique animal).52 

 

Disability-related information.  A disability for purposes of fair housing laws exists when a person 

has a physical or mental impairment that substantially limits one or more major life activities. 53  

Addiction caused by current, illegal use of a controlled substance does not qualify as a disability.54  

As a best practice, it is recommended that individuals seeking reasonable accommodations for 

support animals ask health care professionals to provide information related to the following: 

 

• Whether the patient has a physical or mental impairment, 

• Whether the patient’s impairment(s) substantially limit at least one major life activity or 

major bodily function, and 

• Whether the patient needs the animal(s) (because it does work, provides assistance, or 

performs at least one task that benefits the patient because of his or her disability, or because 

it provides therapeutic emotional support to alleviate a symptom or effect of the disability of 

the patient/client, and not merely as a pet). 

 

Additionally, if the animal is not a dog, cat, small bird, rabbit, hamster, gerbil, other rodent, fish, 

turtle, or other small, domesticated animal that is traditionally kept in the home for pleasure rather 

than for commercial purposes, it may be helpful for patients to ask health care professionals to 

provide the following additional information: 

 

• The date of the last consultation with the patient, 

• Any unique circumstances justifying the patient’s need for the particular animal (if already 

owned or identified by the individual) or particular type of animal(s), and 

• Whether the health care professional has reliable information about this specific animal or 

 
51 See Joint Statement, Q and A 18 (May 17, 2004), at 

https://www.hud.gov/sites/documents/huddojstatement.pdf. 
52 See, e.g., Janush v. Charities Housing Development Corporation, 169 F.Supp.2d 1133, 1136-37 

(N.D. Cal. 2000) (rejecting an argument that a definition of “service dog” should be read into the 

Fair Housing Act to create a rule that accommodation of animals other than service dogs is per se 

unreasonable, finding that “the law imposes on defendants the obligation to consider each request 

individually and to grant requests that are reasonable.”). 
53 24 C.F.R. § 100.201.   
54 24 C.F.R. § 100.201.    

https://www.hud.gov/sites/documents/huddojstatement.pdf
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whether they specifically recommended this type of animal. 

 

It is also recommended that the health care professional sign and date any documentation provided 

and provide contact information and any professional licensing information. 

 

 

Appendix 

 

What are assistance animals? 

 

Assistance animals do work, perform tasks, provide assistance, or provide emotional support for a 

person with a physical or mental impairment that substantially limits at least one major life activity 

or bodily function.55 

 

What are physical or mental impairments? 

 

Physical or mental impairments include: any physiological disorder or condition, cosmetic 

disfigurement, or anatomical loss affecting one or more of the following body systems: 

Neurological; musculoskeletal; special sense organs; respiratory, including speech organs; 

cardiovascular; reproductive; digestive; genito-urinary; hemic and lymphatic; skin; and endocrine; 

or  

 

Any mental or psychological disorder, such as intellectual disability, organic brain syndrome, 

emotional or mental illness, and specific learning disability; or 

 

Diseases and conditions such as orthopedic, visual, speech and hearing impairments, cerebral palsy, 

autism, epilepsy, muscular dystrophy, multiple sclerosis, cancer, heart disease, diabetes, Human 

Immunodeficiency Virus infection, mental retardation, emotional illness, drug addiction (other than 

addiction caused by current, illegal use of a controlled substance) and alcoholism.56 

 

What are major life activities or major bodily functions? 

 

They are: seeing, hearing, walking, breathing, performing manual tasks, caring for one’s self, 

learning, speaking, and working.57   

 

Other impairments – based on specific facts in individual cases -- may also substantially limit at 

least one major life activity or bodily function.58   

 

What are Some Examples of Work, Tasks, Assistance, and Emotional Support? 

 

 
55 See 24 C.F.R. §§ 5.303; 960.705. 
56 See 24 C.F.R. § 100.201. 
57 See 24 C.F.R. § 100.201(b). 
58 See 24 C.F.R. § 100.201. 
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Some examples of work and tasks that are commonly performed by service dogs include59: 

• Assisting individuals who are blind or have low vision with navigation and other tasks,  

• Alerting individuals who are deaf or hard of hearing to the presence of people or sounds,  

• Providing non-violent protection or rescue work,  

• Pulling a wheelchair,  

• Alerting a person with epilepsy to an upcoming seizure and assisting the individual during the 

seizure,  

• Alerting individuals to the presence of allergens,  

• Retrieving the telephone or summoning emergency assistance, or  

• Providing physical support and assistance with balance and stability to individuals with mobility 

disabilities. 

 

Some other examples of work, tasks or other types of assistance provided by animals include:60 

• Helping persons with psychiatric and neurological disabilities by preventing or interrupting 

impulsive or destructive behaviors, 

• Reminding a person with mental illness to take prescribed medication,   

• Alerting a person with diabetes when blood sugar is high or low, 

• Taking an action to calm a person with post-traumatic stress disorder (PTSD) during an anxiety 

attack,  

• Assisting the person in dealing with disability-related stress or pain, 

• Assisting a person with mental illness to leave the isolation of home or 

to interact with others,  

• Enabling a person to deal with the symptoms or effects of major depression by providing a 

reason to live, or 

• Providing emotional support that alleviates at least one identified symptom or effect of a 

physical or mental impairment. 

 

What are examples of a patient’s need for a unique animal or unique circumstances?61 

 

• The animal is individually trained to do work or perform tasks that cannot be performed by a 

dog. 

• Information from a health care professional confirms that: 

o Allergies prevent the person from using a dog, or 

o Without the animal, the symptoms or effects of the person’s disability will be 

significantly increased. 

• The individual seeks a reasonable accommodation to a land use and zoning law, Homeowners 

Association (HOA) rule, or condominium or co-op rule. 

• The individual seeks to keep the animal outdoors at a house with a fenced yard where the animal 

can be appropriately maintained.  

 
59 See 28 C.F.R. §§ 35.136(f); 36.302(c)(6). 
60 See, e.g., Majors v. Housing Authority of the County of DeKalb Georgia, 652 F.2d 454, 457 (5th 

Cir. 1981); Janush, 169 F.Supp.2d at 1136-37.  
61 See, e.g., Anderson v. City of Blue Ash, 798 F.3d 338, 360-63 (6th Cir. 2015) (seeking a 

reasonable accommodation to keep a miniature horse as an assistance animal). 
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February 11, 2021 

 

MEMORANDUM FOR:   Office of Fair Housing & Equal Opportunity 

Fair Housing Assistance Program Agencies 

Fair Housing Initiatives Program Grantees 

 
FROM:  Jeanine M. Worden, Acting Assistant Secretary for Fair Housing & Equal Opportunity  

 

SUBJECT:  Implementation of Executive Order 13988 on the Enforcement of the Fair Housing Act   

 

On January 20, 2021, President Biden issued Executive Order 13988 on Preventing and 

Combating Discrimination on the Basis of Gender Identity or Sexual Orientation.  The Executive 

Order addresses the Supreme Court’s recent decision in Bostock v Clayton County, which held that 

the prohibitions against sex discrimination in the workplace contained in Title VII of the Civil 

Rights Act of 1964 extend to and include discrimination on the basis of sexual orientation and 

gender identity.  Relying on this landmark decision, the Executive Order directs every federal 

agency to assess all agency actions taken under federal statutes that prohibit sex discrimination and 

to fully enforce those statutes to combat discrimination based on sexual orientation and gender 

identity.  HUD’s Office of General Counsel has concluded that the Fair Housing Act’s sex 

discrimination provisions are comparable to those of Title VII and that they likewise prohibit 

discrimination because of sexual orientation and gender identity.  Therefore, I am directing HUD’s 

Office of Fair Housing and Equal Opportunity (FHEO) to take the actions outlined in this memo to 

administer and fully enforce the Fair Housing Act to prohibit discrimination because of sexual 

orientation and gender identity. 

 

At the core of this Department’s housing mission is an endeavor to ensure that all people 

peacefully enjoy a place they call home, where they are safe and can thrive, free from discrimination 

and fear.  Yet, this ideal remains unrealized for lesbian, gay, bisexual, transgender, and queer-

identifying persons, who have been denied the constitutional promise of equal protection under the 

law throughout most of American history.  Courts and governments have routinely withheld legal 

legitimacy from loving couples because of their sex and denied many persons the freedom to 

express a gender that defies norms. These injustices have perpetuated across our civic institutions: 

the workplace, the marketplace, places of education, and many others.  But among the most 

personal and fundamental of these institutions is housing, where, when granted the protection of fair 

housing law, we all can enjoy the happiness and freedom to love whom we choose and to safely 

express who we are.   

 

We know this discrimination is real and urgently requires enforcement action.  HUD-funded 

housing discrimination studies indicate that same-sex couples and transgender persons in 

https://www.whitehouse.gov/briefing-room/presidential-actions/2021/01/20/executive-order-preventing-and-combating-discrimination-on-basis-of-gender-identity-or-sexual-orientation/
https://www.whitehouse.gov/briefing-room/presidential-actions/2021/01/20/executive-order-preventing-and-combating-discrimination-on-basis-of-gender-identity-or-sexual-orientation/
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communities across the country experience demonstrably less favorable treatment than their straight 

and cisgender counterparts when seeking rental housing.    

 

Over the past 10 years, the Department has sought to address housing discrimination on the 

basis of sexual orientation and gender identity to the extent possible in a dynamic public policy and 

legal landscape.  Beginning in 2012, HUD promulgated a series of rules to ensure that every person 

has equal access to HUD programs without being arbitrarily excluded, regardless of their sexual 

orientation, gender identity, or marital status.  In its 2016 harassment rule, HUD reaffirmed its legal 

interpretation that the Fair Housing Act’s protection from discrimination because of sex included 

discrimination because of gender identity.  Also in 2016, FHEO instructed regional offices that 

discrimination because of real or perceived gender identity is sex discrimination under the Fair 

Housing Act, and that discrimination against persons because of sexual orientation may be sex-

based discrimination when motivated by perceived nonconformity with gender stereotypes.     

 

This limited enforcement of the Fair Housing Act’s sex discrimination prohibition, while a 

step forward, is insufficient to satisfy the Act’s purpose of providing fair housing throughout the 

United States to the full extent permitted by the United States Constitution.  It is also inconsistent 

with the Supreme Court’s interpretation of discrimination because of sex under Bostock, and it fails 

to fully enforce the provisions of the Fair Housing Act to combat discrimination on the basis of 

sexual orientation and gender identity in accordance with Executive Order 13988.  For these 

reasons, I have determined that the following actions are necessary.   

 

Effective immediately, FHEO shall accept for filing and investigate all complaints of sex 

discrimination, including discrimination because of gender identity or sexual orientation, that meet 

other jurisdictional requirements. Where reasonable cause exists to believe that discrimination 

because of sexual orientation or gender identity has occurred, FHEO will refer a determination of 

cause for charge by HUD’s Office of General Counsel.  Moreover, if discrimination because of 

gender identity or sexual orientation occurs in conjunction with discrimination because of another 

protected characteristic, all such bases shall be included within the complaint, investigated, and 

charged where reasonable cause exists.  Similarly, FHEO shall conduct all other activities involving 

the application, interpretation, and enforcement of the Fair Housing Act’s prohibition on sex 

discrimination to include discrimination because of sexual orientation and gender identity.   

 

This memorandum also affects state and local agencies that enter into agreements with 

the Department under the Fair Housing Assistance Program (FHAP), pursuant to which such 

agencies process discrimination complaints under laws that the Department certifies as 

“substantially equivalent” to the Fair Housing Act.  In order for FHAP agencies’ laws to remain 

substantially equivalent, they must be administered consistent with Bostock.  To be consistent 

with Bostock, the state or local law either must explicitly prohibit discrimination because of gender 

identity and sexual orientation or must include prohibitions on sex discrimination that are 

interpreted and applied to include discrimination because of gender identity and sexual orientation.  

HUD will provide further instruction and technical assistance to FHAP agencies on the 

implementation of Bostock.    

 

Similarly, organizations and agencies that receive grants through HUD’s Fair Housing 

Initiative Program (FHIP), in carrying out activities under these grant agreements, must interpret sex 
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discrimination under the Fair Housing Act to include discrimination because of sexual orientation 

and gender identity.  FHIP provides funds to public and private not-for-profit entities to conduct 

various activities to prevent or eliminate discriminatory housing practices. These activities provide 

important support to the full enforcement of the Fair Housing Act by informing the public about fair 

housing rights and obligations; detecting discriminatory conduct through investigation and testing; 

and assisting persons to file complaints and obtain relief through legal and administrative forums.  

HUD will provide further instruction and technical assistance to FHIP organizations on the 

implementation of this order.    

    

In accordance with this directive to fully enforce the Fair Housing Act’s prohibitions against 

discrimination because of sex, including sexual orientation and gender identity, FHEO Regional 

Offices, FHAP agencies and FHIP grantees are instructed to review, within 30 days, all records of 

allegations of discrimination (inquiries, complaints, phone logs, etc.) received since January 20, 

2020.  They are instructed to notify persons who alleged discrimination because of gender identity 

or sexual orientation that their claims may be timely and jurisdictional for filing.  

   

The Department is committed to delivering the full promise of the Fair Housing Act.  Our 

FHEO offices across the country are open and ready to assist persons who believe they have 

experienced discrimination because of sexual orientation or gender identity.  We will collaborate 

with our FHIP and FHAP partners, particularly over the next several months, to fully engage our 

fair housing enforcement, advocacy, and public education efforts across the housing market to 

prevent and combat discrimination because of sexual orientation and gender identity.  I am 

deeply proud of the Department’s commitment to fair housing and the enormous contribution our 

FHIP and FHAP partnerships bring to the nation’s fair housing mission.  Together, I know we 

will forge a path to the eradication of housing discrimination for all. 

 


	HUD Guidance Packet
	Criminal Records
	Reasonable Accommodations
	Reasonable Modifications
	Assistance Animals
	Sexual Orientation


